
When Offshore Trust Disputes 

Wash Up Onshore

Charles W. Pieterse & 

Wyatt R. Jansen
Whitman Breed Abbott & Morgan LLC

Richard LeVine

Withers Bergman LLP



Scope

• Offshore trust disputes litigated in US courts

• Guidance relevant for: 

• Fiduciaries 

• Beneficiaries 

• Settlors

• Other stakeholders 



Scope

• Typical disputes arising in fiduciary litigation between or among 

beneficiaries and fiduciaries 

• Fiduciary duty 

• Removal 

• Accounting 

• Construction proceedings 



Scope

• Possible lines of  attack:

• Challenge to validity of  trust (sham/mistake/excessive control by settlor or other third party)

• Setting aside (e.g. under creditor protection legislation)

• Breach of  trust/improper exercise of  trustee powers

• Claims on divorce

• Claims on death



Scope

• Not comprehensively discussed:

• Substantive law governing offshore trusts 

• Law of  trust jurisdiction 

• Litigation concerning asset protection aspects of  offshore trusts 



Defining an “Offshore” Trust

• Offshore “situs”

• Offshore forum selection clause 

• Offshore choice of  law clause 



Typical Client Characteristics

• Non-U.S. persons with interests in the U.S.

• U.S. persons with inheritances or sources of  wealth from outside the U.S.

• U.S. persons with asset protection concerns



Advantages of  Offshore Trusts vs. Domestic Trusts 

• For Settlor/Beneficiary: 

• Tax

• Privacy 

• Asset Protection 

• Control 

• For Trustee: 

• Venue/forum advantages 

• Client base 



Perceived Disadvantages of  Offshore Trust vs. Domestic 
Trust

• Administrative cost/complexity 

• Risk of  loss of  control 

• Overstated benefits 

• Negative public perception 



Typical Jurisdictions

• Former English Territories/ Commonwealth 

• Caribbean 

• Channel Islands 

• All Others 



Why Beneficiaries Might Prefer Onshore Litigation of  
Offshore Disputes

• Cost and convenience 

• Familiarity and trust in US forum 

• Familiarity and trust in US counsel 

• Perceived substantive law advantage 

• Perceived procedural advantages 



How Offshore Trust Disputes End Up Onshore 

• State trust jurisdiction statutes often provide for domestic jurisdiction 

over trust matters or trustees with minimal contact between the trustee 

and the forum

• These statutes may provide for jurisdiction based solely on the location 

of  some trust property in the jurisdiction or the residence of  the settlor 

of  the trust,  regardless of  where the trustee is located or the trust’s 

prescribed “situs” is



How Offshore Trust Disputes End Up Onshore 

• Example:  Conn. Gen. Stat. Sec. 45a-175 provides for jurisdiction over 

trust matters where:

• Trustee resides or has a place of  business in the probate district

• Trust assets or even evidence of  intangible trust assets are located in the probate 

district

• Or settlor resides in probate district or did so immediately prior to death



How Offshore Trust Disputes End Up Onshore 

• Example:  New York S.C.P.A. Sec. 207 provides for jurisdiction over inter 

vivos trust matters where:

• Assets are located in New York

• Grantor was a domiciliary at the time the proceeding is commenced

• Or trustee resides or has principal office in New York



• Example:  Florida Trust Code Sec. 736.0202 provides for personal 

jurisdiction over any trustee who (among other things) serves as trustee 

of  a trust created by a settlor who was a resident of  Florida when the 

trust was created

How Offshore Trust Disputes End Up Onshore 



• Uniform Trust Code does not narrow state jurisdictional statutes.  

• UTC Sec. 202 provides for jurisdiction over trustees in the state where the trust’s 

“principal place of  administration” is located but “does not preclude other 

methods of  obtaining jurisdiction over a trustee”

How Offshore Trust Disputes End Up Onshore 



• State jurisdictional statutes governing trust matters are the beginning but 

not the end of  the analysis.  Other factors include:

• State long-arm personal jurisdiction statutes 

• Constitutional limits on personal jurisdiction

• Forum selection provisions in trust instruments
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• Beyond the scope of  this presentation to discuss in detail personal and in 

rem jurisdictional limits on trust proceedings

• In broad strokes:

• Personal jurisdiction is not always necessary in trust proceedings; in rem 

jurisdiction (some connection between parties, property, and forum) may be all 

that is required 

• But there are consequences to proceeding with only in rem jurisdiction, which may include 

limiting the binding effect of  a judgment and precluding certain remedies against a trustee
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• To the extent personal jurisdiction over a trustee is required or desired, 

constitutional due process limits on jurisdiction have been tightened 

under a series of  Supreme Court cases including Daimler AG v. Bauman 

and Bristol-Myers Squibb v. California

• Generally, limits of  due process require an affiliation between the forum 

and the underlying controversy beyond the location of  the plaintiff

• Location of  beneficiaries, settlor, and property may combine to provide a 

sufficient nexus even where trustee is located out of  jurisdiction and acts are 

technically committed out of  jurisdiction
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• Supreme Court’s June 2019 decision in North Carolina Dep’t of  Revenue v. 
Kimberley Rice Kaestner 1992 Family Trust may have implications for jurisdiction 
over offshore trust disputes

• In Rice, the issue was whether North Carolina could tax the income of  a trust 
that had no connection to North Carolina other than that one of  its 
beneficiaries resided there. 
• The answer was no.  Taxation of  a trust based on the residency of  a beneficiary requires 

the beneficiary to have a degree of  control over the trust assets 

• The Court adopted a functional approach to jurisdiction demanding attention to the 
relationship between the resident (whether beneficiary, trustee, or settlor) and the trust 
assets sought to be taxed.

• Rice reflects a continuing trend of  narrowed standard for personal jurisdiction.  

How it affects trust jurisdiction outside of  the tax context remains to be seen.
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• How might a trustee subject itself  to personal jurisdiction in the U.S.?

• Holding property as trustee that is located in the U.S. and connected to the dispute (e.g., 

realty, U.S. business interests, U.S. accounts)?

• Traveling to the U.S. to solicit business or meet with clients, if  connected to the dispute?

• Transferring property into or out of  the jurisdiction in connection with role as trustee?

• Performing or overseeing administrative functions of  trust in U.S. (accounting, tax 

preparation, investment services)?

• Committing breaches of  fiduciary duty or other tort with the intent to cause an injury 

within the U.S.? 

• Connection to estate of  decedent or related proceedings in U.S.? 
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• Forum selection clauses are a standard feature of  offshore trusts

• Beyond the general rule that trust forum selection clauses are 

enforceable, however, there are many open questions about the scope 

and enforcement of  these clauses
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• A recurring issue is trusts containing a clause referring to a “forum for 

administration” of  the trust

• Some cases view the “forum for administration” as a standard forum selection 

clause governing disputes related to the trust

• Others interpret the “forum for administration” as governing only administrative 

proceedings regarding the trust, not contentious matters

• There are splits both between onshore and offshore courts and among offshore 

courts
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• Example: LVAR LP v. Bermuda Commercial Bank (SDNY) 

• Clause provided that the “courts of  Bermuda shall be the forum for 

administration” of  the trust

• District Court held that language constituted an exclusive forum selection clause 

applicable to breach of  fiduciary duty claims

• Dismissed claims in favor of  Bermuda
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• Contrary example: Crociani v. Princess Camilla de Bourbon (Privy Council)  

• Clause provided that trust “shall be governed by the laws of  the Commonwealth 

of  the Bahamas which shall be the forum for administration therof ”

• Privy Council held that this was not an exclusive forum selection clause

• Several grounds for this ruling included:

• “Forum for administration” did not have a well-defined meaning that encompassed trust 

disputes

• “Shall” alone was insufficient to make the clause exclusive 

• Example of  offshore court giving clause a less-favorable (to offshore trustee) 

interpretation than onshore court! 
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• Crociani does not close the debate entirely, but it will be difficult to argue 

that the “forum for administration” includes contentious matters

• Ultimately, precise wording in trust will control 

• Why have trusts used “forum for administration” instead of  standard 

language reliably used in commercial contracts for decades?
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• Even if  clause is deemed to be a forum selection clause and exclusive, 

court must determine whether to enforce it

• Enforcement rules vary from state to state and between federal and state 

jurisdictions

• Generally a high bar to avoid enforcement that requires the clause have 

been obtained by fraud or overreaching or otherwise offends public 

policy
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• However: strong preference in favor of  forum selection clauses was developed in 

context of  commercial agreements where party resisting enforcement agreed to 

the clause 

• But trusts are not a strictly commercial arrangement

• The party seeking to bring a trust proceeding may not have been involved in the trust 

settlement – e.g., non-settlor beneficiary

• Forum provided in the original trust may have been changed without participation or 

acquiescence of  settlor or beneficiary

• Rationale for strict enforcement of  forum selection clauses thus has diminished 

force in many contentious trust contexts
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• Complicating factor: ability of  fiduciary to change “situs,” governing law, or 

forum selection clause 

• Common feature of  offshore (and onshore) trusts

• Typically vested in a protector or other director

• General rule is that such a power is fiduciary in nature and thus must be exercised 

for the best interest of  the trust and beneficiaries (as confirmed in an earlier 

decision in the Crociani case)

• Exercise of  power to hinder or delay litigation would thus be either void or voidable as a 

fraud on the power
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• Limits on power to change governing law or mandatory forum go to important 

constraint affecting offshore trusts, at least in common law jurisdictions: the 

“irreducible core” of  a trust

• The “irreducible core” – i.e., the defining feature of  a trust – is the fiduciary obligation inherent 

to the relationship

• Any power that purports to be exercisable at the sole discretion of  a fiduciary (trustee or 

protector) without regard to the interests of  the beneficiaries or without a right to judicial 

review strikes against this irreducible core

• Courts opine that in that case there would be no trust at all

• This doctrine acts as a check on what can be exceptionally broad and permissive 

offshore trust statutes and trust terms

How Offshore Trust Disputes End Up Onshore 



• Related issue: how strongly can trustee resist jurisdiction in a forum it does not 

wish to litigate in? 

• Is it entitled to spend trust assets to do so and is there a limit on the resources spent resisting 

jurisdiction?

• What if  beneficiaries and settlor unanimously wish to litigate in U.S.?

• What interests of  the trust or the beneficiaries is served by resisting jurisdiction in the 

interested parties’ preferred forum? 

How Offshore Trust Disputes End Up Onshore 



Special Problems in Onshore Litigation Arising from 
Offshore Trusts 

• General rule is that procedural matters are governed by law of  the forum 

(U.S.), regardless of  what substantive law applies

• But common to see offshore trustees invoke secrecy laws of  offshore 

jurisdictions as precluding discovery



Special Problems in Onshore Litigation Arising from 
Offshore Trusts 

• E.g., Cayman Islands’ Confidential Information Disclosure Law (2016)
• Applies to information created or brought into the Islands concerning the 

property of  a principal to whom a duty of  confidence is owed by the recipient of  
the information

• Provides for civil liability but (in a change from prior law) not criminal sanctions 
for unauthorized disclosure of  confidential information

• Requires recipient of  information to apply to Cayman Islands court to seek 
permission before disclosing information in discovery or at trial in any court 
proceeding

• Permits disclosure with principal’s consent



Special Problems in Onshore Litigation Arising from 
Offshore Trusts 

• Domestic courts are generally reluctant to enforce statutes like the CIDL, 
even those that maintain criminal penalties for disclosure of  information
• Generally, courts consider the interest of  the offshore jurisdiction in 

confidentiality, the potential hardship on the resisting party, the good faith of  the 
party resisting discovery, and whether a discovery order can achieve compliance. 

• They balance this against the interest of  U.S. courts in obtaining evidence for the 
fair and orderly disposition of  litigation here, which typically outweighs the other 
interests if  the evidence is relevant

• Most statutes allow waiver by principal, which in trust context would likely be 
beneficiaries or settlor, and thus it would be difficult for trustee to stand on these 
laws in disputes with principals



Special Problems in Onshore Litigation Arising from 
Offshore Trusts 

• A recent example of  domestic courts’ skepticism of  these laws, albeit in 
a totally different context, came out of  the Mueller investigation: 
• A grand jury issued a subpoena to an unnamed corporation owned by “Country 

A,” which the corporation resisted on grounds that compliance would violate 
laws of  Country A 

• D.C. Circuit upheld sanctions order for failure to comply with the subpoena  

• While the reasoning for its ruling remains under seal, the Court rejected 
declarations from counsel and even one from a regulatory body of  Country A 
stating that disclosure would violate the laws of  that unnamed country



Special Problems in Onshore Litigation Arising from 
Offshore Trusts 

• Other ostensibly procedural issues that may be affected by or be disputed 
under offshore law:
• Format and information included in an accounting

• Evidentiary privileges

• Statutes of  limitation

• Entitlement to attorney’s fees from trust estate 



Lawyers Representing Beneficiaries with Claims Arising 
from an Offshore Trust

• Make cost/benefit analysis of  offshore vs. onshore forum
• Will face jurisdictional dispute if  bringing suit in onshore forum and thus 

expensive battle at the outset

• May be involved in offshore proceedings even if  onshore court accepts 
jurisdiction

• Offshore courts may not be as friendly to offshore fiduciaries and laws may not 
be as protective as perceived

• But broad consensus that discovery in U.S. proceedings is far more generous than 
overseas

• And time and expense probably much higher in offshore jurisdiction



Lawyers Representing Beneficiaries with Claims Arising 
from an Offshore Trust

• What entitlement does the beneficiary have to information?
• Common law

• UTC

• How to obtain jurisdiction over either the trustee or the assets



Trustee Facing Onshore Claims by a Beneficiary 

• Be guided by duties to trust and to beneficiaries in resisting jurisdiction

• If  resisting jurisdiction, consider measures to assure court and 
beneficiaries that resistance is not for purposes of  delay or obstruction, 
e.g.:
• Consenting to jurisdiction in offshore forum

• Agreeing to a stay of  domestic proceedings rather than dismissal

• Agreeing to make witnesses or evidence available in offshore forum

• Agreeing to other measures to reduce burden of  offshore litigation

• Consider whether to participate in onshore proceedings at all



Minimizing the Risk of  an Attack

• Understand the specific risks in each case 

• What are the dynamics of  the family?  

• What are the business dynamics? 

• Who should be beneficiaries?  Possible power to add

• Are any assets vulnerable/problematic?  Should they be ring-fenced/structure 

tailored to them?  

• What are the likely future flash points?  (divorce, political risk, tax changes, 

death etc.) 



Minimizing the Risk of  an Attack

• Get the balance of  power right

• Control = vulnerability

• How much influence can/should be retained (and at what level of  the structure)?

• Make sure the settlor knows what to expect

• What will the management structure and document control policy be?

• Have trustees got control of  the assets and do they know what (and 

where) they are?
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NEVIS INTERNATIONAL EXEMPT TRUST ORDINANCE

AS AMENDED 1994

PART 1
PRELIMINARY

Short Title 1. This Ordinance may be cited as the NEVIS INTERNATIONAL EXEMPT
TRUST ORDINANCE, 1994.

Interpretation 2. In this Ordinance unless the context otherwise requires -

"bankrupt", in relation to a corporation, includes a corporation which is insolvent,
and bankruptcy" shall be construed accordingly;

"beneficiary" means a person entitled to benefit under a trust, or in whose favour
a power to distribute trust property may be exercised;

"breach of trust" means a breach of any duty imposed on a trustee by this
Ordinance or by the terms of the international trust;

"charitable purpose" shall be construed in accordance with the provisions of
section 7 of this Ordinance;

"Court" means the High Court of St. Christopher and Nevis;

"creditor" means a person to whom an obligation is owed;

"deputy registrar' means the person or persons appointed by the Minister to assist
the registrar in performing his duties under this Ordinance;

"formalities" in relation to a disposition of property means documentary and
other actions required generally by the laws of a relevant jurisdiction for all
dispositions of like form concerning property of like nature without regard to -

(a) the fact that the particular disposition is made in trust;

(b) the terms of the trust'

(c) the circumstances of the parties to the disposition; or
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(d) any other particular circumstances; but includes any special formalities
required by reason that the party effecting the disposition is not of full age, is
subject to mental or bodily infirmity or is a corporation;

"functions" includes rights, powers, discretion, obligations, liabilities and duties;

"the Gazette" means the Official Gazette of St. Christopher and Nevis.

‘‘governing law" means the law governing a trust registered in Nevis or
elsewhere;.

"heirship rights" means any right claim or interest in, against or to property of a
person arising or accruing in consequence of that persons death, other than any
such right, claim or interest created by will or other voluntary disposition or
resulting from an express limitation in the disposition of the property of such
person;

"insolvency" includes the making of an administration order, the appointment of
a receiver and the bankruptcy of any person;

"insurance" includes assurances;

"intent to defraud" means an intention of a settlor willfully to defeat an obligation
owed to a creditor;

"interest" in relation to a beneficiary, means his interest under an international
trust;

"international trust" means a trust registered under this Ordinance and in respect
of which:

(a) at least one of the trustees is either:

(i) a corporation incorporated under the Nevis Business Corporation Ordinance;
or

(ii) a trust company doing business in Nevis;

(b) the settlor and beneficiaries are at all times nonresident; and

(c) the trust property does not include any land situated in St. Christopher and
Nevis;

"Minister" means the Minister for the time being charged with the responsibility
of finance in the Nevis Island Administration;

‘‘minor" means a person who has not attained full age under the law of his
domicile;

‘‘non-resident" means
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(a) an individual not domiciled in Saint Christopher and Nevis;

(b) an individual not ordinarily resident in Saint Christopher and Nevis;

(c) a corporation incorporated under the Nevis Business Corporation Ordinance;
or

(d) a limited liability company;

“person” mens a natural person or a body corporate;

‘‘personal representative" means the executor or administrator of the estate of a
deceased person;

"profit" includes gain or advantage;

‘‘property’’-

(a) means property of any description, wherever situated, including any share
therein, but excluding any land in Nevis,

(b) in relation to rights and interest, includes rights and interests whether vested,
contingent, defeasible or future;

‘‘protector" in relation to a trust means a person who is the holder of a power
which when invoked is capable of directing a trustee in matters relating to the
trust and in respect of which matters the trustee has discretion and includes a
person who is the holder of a power of appointment or dismissal of trustees;

"provisions of this ordinance" includes the provisions of any Order hereunder;

“ qualified foreign trust” means a trust described in section 37(3) of this
Ordinance;

‘‘registrar’’ means the person appointed by the Minister to perform the duties of
registrar under this Ordinance;

‘‘relatives" in relation to an individual means his father and mother, his spouse,
the father and mother of his spouse, his brothers and sisters, the brothers and
sisters of his spouse, his children and remoter issue and the spouses of such
children and issue;

‘‘settlor" means a person who provides, trust property or makes a testamentary
disposition on trust or to a trust;

"terms of a trust" means the terms of an international trust, and any other terms
applicable under its proper law;

"trustee" has the meaning given by section 53 and includes a corporate trustee;

"trust property" means property held on trust.
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Validity of 3. (1) An international trust registered under this Ordinance shall be
International Trusts valid and enforceable notwithstanding that it may be invalid

according to the law of the settlor’s domicile or residence or
place of current incorporation.

(2) An international trust shall be invalid and unenforceable to
the extent that -

(a) it purports to do anything contrary to the laws of St.
Christopher and Nevis; or

(b) it purports to confer any right or power or impose
any obligation the exercise of which or the carrying out
of which is contrary to the laws of St.Christopher and
Nevis.

(c) the trusts assets, or any part thereof, are the proceeds
of a crime for which the settlor is convicted.

Proper law of 4. (1) Subject to sub-section (4) below, the proper law of
International an international trust shall be -
trusts

(a) the law expressed by the terms of the trust or
intended by the settlor to be the proper law;

(b) if no such law is expressed or intended, the law with
which the international trust has its closest connection at
the time of its creation;.

(c) if the law expressed by the terms of the trust or
intended by the settlor to be the proper law, or the law
with which the international trust has its closest
connection at the time of its creation, does not provide
for international trusts or the category of international
trust involved then the proper law of the international
trust shall be the law of Nevis.

(2) In ascertaining the law with which an international trust has
its closest connection, reference shall be made in particular to -

(a) the place of administration of the trust designated by
the settlor;

(b) the status of the assets of the trust;
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(c) the place of residence or business of the trustee;

(d) the objects of the trust and the places where they are
to be fulfilled.

(3) The terms of an international trust may provide for a
severable aspect of the trust (particularly the administration of
the trust) to be governed by a different law from the proper law
of the trust.

(4) The terms of an international trust may provide for the proper
law of the trust or the law governing a severable aspect of the
trust to be changed from the law of one jurisdiction to the law of
another jurisdiction.

(5) Where the proper law of an international trust or the law
governing a severable aspect of an international trust is changed
from the law of another jurisdiction (here called "the old law') to
the law of Nevis no provision of the old law shall operate so as
to render the trust void, invalid or unlawful or to render void,
invalid or unlawful any functions conferred on the trustee under
the law of Nevis.

(6) Where the proper law of an international trust or the law
governing a severable aspect of an international trust is changed
from the law of Nevis to the law of another jurisdiction (here
called "the new law") no provision of the law of Nevis shall
operate so as to render void, invalid or unlawful any functions
conferred on the trustee under the new law.

Maximum 5. (1) Subject to sub-section (2), the maximum duration of an
duration of international trust shall be one hundred years from the date of its
international                       creation and an international trust shall terminate the one
trusts and of hundredth anniversary the date of its creation unless it is
accumulation terminated sooner.
of income

(2) An international trust established for a charitable or non-
charitable purpose or purposes may have a duration exceeding
one hundred years.

(3) The rule of law known as the rule against perpetuities shall
not apply to an international trust to which this section applies.

(4) The terms of an international trust may direct or authorize the
accumulation of all or part of the income of the trust for a period
not exceeding the maximum duration of the trust..

PART 2
SPENDTHRIFT, CHARITABLE AND NON-CHARITABLE

INTERNATIONAL TRUSTS
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Spendthrift 6. (1) The terms of an international trust may make the interest of a
Trusts  beneficiary -

(a) subject to termination;
(b) subject to diminution or termination in the event of
the beneficiary becoming insolvent or any of his
property becoming liable to seizure or sequestration for
the benefit of his creditors; or

(c) subject to a restriction on alienation of or dealing in
that interest and such a trust shall be known as a
protective or spendthrift trust.

(2) Where any property is directed to be held on protective or
spendthrift trust for the benefit of a beneficiary, the trustee shall
hold the property -

(a) in trust to pay the income to the beneficiary until the
interest terminates in accordance with the terms of the
trust or a determining event occurs; and

(b) if a determining event occurs, and while the interest
of the beneficiary continues, in trust to pay the income to
such of the following (and if more than one such shares)
as the trustee in his absolute discretion shall appoint

(i) the beneficiary or any spouse or child of the
beneficiary; or

(ii) if there is no such spouse or child the
beneficiary and the persons who would be
entitled to the estate of the beneficiary if he had
then died intestate and domiciled in Nevis,

(3) In sub-section (2) above a "determining event" shall mean the
occurrence of any event or any act or omission on the part of the
beneficiary (other than the giving of consent to an advancement
of trust property) which would result in the trust becoming
payable to any person other than the beneficiary.

(4) Any rule of law or public policy which prevents a settlor
from establishing a protective or a spendthrift trust of which he
is a beneficiary is hereby abolished.

Charitable 7. (1) For the purposes of this Ordinance and subject to subsections
Trusts (2) and (3) below, the following purposes shall be regarded as

charitable.

(a) the relief of poverty;

(b) the advancement of education;
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(c) the advancement of religion;

(d) the protection of the environment;.
(e) the advancement of human rights and fundamental
freedoms;

(f) any other purposes which are beneficial to the
community.

(2) A purpose shall not be regarded as charitable unless the
fulfillment of the purpose is for the benefit of the community or
a substantial section of the community having regard to the type
and nature of the purpose.

(3) A purpose may be regarded as charitable whether it is to be
carried out in Nevis or elsewhere and whether it is beneficial to
the community in Nevis or elsewhere.

Trusts for 8. (1) An international trust may be created for a purpose which is
non-charitable  non-charitable provided that
purposes

(a) the purpose is specific, reasonable, and capable of
fulfillment;

(b) the purpose is not immoral, unlawful or contrary to
the public policy of St. Christopher and Nevis; and

(c) the terms of the trust provide for the appointment of a
protector who is capable of enforcing the trust and for
the appointment of a successor to any protector.

(2) If the Minister has reason to believe that there is no protector
of an international trust for a non- charitable purpose or the
protector is unwillingly or incapable of acting, he may appoint a
person to be protector of the trust and such person shall from the
date of appointment exercise the functions of the trust.

Protector of 9. (1) The terms of an international trust may provide for the office
a trust of protector of the trust.

(2) The protector shall have the following powers-

(a) (unless the terms of the trust shall otherwise provide)
the power to remove a trustee and appoint a new or
additional trustee;

(b) such further powers as are conferred on the protector
by the terms of the trust or by this Ordinance.
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(3) The protector of an international trust may also be a settlor, a
trustee or a beneficiary of the trust.

(4) In the exercise of his office, the protector shall not be
accounted or regarded as a trustee.

(5) Subject to the terms of the international trust, in the exercise
of his office a protector shall owe a fiduciary duty to the
beneficiaries of the trust or to the purpose for which the trust is
created.

(6) Where there is more than one protector of a trust then,
subject to the terms of the trust, any functions conferred on the
protectors may be exercised if a majority of the protectors for the
time being agree on its exercise.

(7) A protector who dissents from a decision of the majority of
protectors may require his dissent to.be recorded in writing.

PART 3

TERMINATION OR FAILURE OF INTERNATIONAL TRUSTS

Failure or 10. (l) Subject to the terms of the international trust and to any order
lapse of  of the Court, where -
interest

(a) an interest lapses;

(b) a trust terminates:, or

(c) there is no beneficiary and no person (whether or not
then living) who can become a beneficiary in accordance
with the terms of the trust; the interest or property
concerned shall be held by the trustee in trust for the
settlor absolutely or, if he is dead, as if it had formed
part of his estate at death.

(2) Sub-section (1) shall not apply to an international trust
established for a charitable purpose to which section 11 applies.

Failure of 11. (1) Where international trust property is held for a charitable
charitable trust  purpose and-

(a) the purpose has been, as far as may be, fulfilled;

(b) the purpose cannot be carried out at all, or not
according to the directions given and to the spirit of the
gift;
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(c) the purpose provides a use for part only of the
property;

(d) the purpose was laid down by reference to an area
which was then, but has since ceased to be, a unit for
some other purpose, or by reference to a class of persons
or to an area which has for any reason ceased to be
suitable or to be practicable in administering the gift;

(e) the purpose has been adequately provided for by
other means;

(f) the purpose has ceased to be charitable (by being
useless or harmful to the community or otherwise); or

(g) the property and other property applicable for a
similar purpose, can be more effectively used in
conjunction, and to that end can more suitably be applied
to a common purpose;

(h) the purpose has ceased in any other way to provide a
suitable and effective method of using the property; the
property or the remainder of the property, as the case
may be, shall be held for such other charitable purpose,
as the Court, on the application of the trustee, may
declare to be consistent with the original intention of the
settlor.

(2) Where international trust property is held for a charitable
purpose, the Court, on the application of the trustee, may
approve any arrangement which varies or revokes the purposes
or terms of the trust or enlarges or modifies the powers of
management or administration of the trustee, if it is satisfied that
the arrangement-.

(a) is now suitable or expedient; and

(b) is consistent with the original intention of the settlor.

(3) The Court shall not make a declaration under sub-section (1)
above or approve an arrangement under sub-section (2) unless
satisfied that any person with a material interest in the trust has
had an opportunity of being heard.

Termination of 12. (1) On the termination of an international trust the trust property
international shall, subject to sub-section (2), be distributed by the trustee
trust within a reasonable time in accordance with the terms of the trust

to the persons entitled thereto.

(2) The trustee may retain sufficient assets to make a reasonable
provision for liabilities (existing, future, contingent or other).
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Termination by 13. (1) Without prejudice to any power of the Court and
beneficiaries notwithstanding the terms of the international trust, where all the

beneficiaries are in existence and have been ascertained, and
none is a person under legal disability or a minor, and all
beneficiaries are in agreement so to do, they may require the
trustee to terminate the trust and distribute the trust property as
the beneficiaries direct.

(2) A beneficiary of an interest under a protective or spendthrift
trust may not enter into such an agreement as is referred to in
sub-section (1).

PART 4

BREACH OF TRUST

Liability 14. (1) Subject to the provisions of this Ordinance and to the terms
for breach  of the trust, a trustee who commits or concurs in a breach of
of trust  trust is liable for -

(a) any loss or depreciation in value of the trust property
resulting from the breach; and

(b) any profit which would have accrued to the trust had
there been no breach.

(2) A trustee may not set off a profit accruing from one breach of
trust against a loss or depreciation in value resulting from
another.

(3) A trustee is not liable for a breach of trust committed by
another person prior to his appointment or for a breach of trust
committed by a co-trustee unless-

(a) he becomes or ought to have become aware of the
breach; and

(b) he actively conceals the breach, or fails within a
reasonable time to take proper steps to protect or restore
the trust property or to prevent the breach.

(4) Where the trustees are liable for a breach of trust, they are
liable jointly and severally.

(5) A trustee who becomes aware of a breach of trust shall take
all reasonable steps to have the breach remedied.
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(6) Nothing in the terms of a trust shall relieve a trustee of
liability for a breach of trust arising from his own fraud or willful
misconduct.

Constructive 15. (l) A person who derives a profit from a breach of trust, shall be
trusts deemed to be a trustee of the profit or property, unless he derives

or obtains it in good faith and without actual, constructive or
implied notice of the breach of trust.

(2) A person who becomes a trustee by virtue of sub section (1)
shall deliver up the profit or property to the person properly
entitled to it.

(3) This section does not exclude any other circumstance in
which a constructive trust may arise.

Tracing trust 16. Without prejudice to the personal liability of a trustee, trust property
property which has been charged or dealt with in breach of trust, or any property

into which it has been converted, may be followed and recovered unless

(a) it is no longer identifiable; or

(b) it is in the hands of a bona fide purchaser for value without
actual, constructive or implied notice of the breach of trust.

Beneficiary may 17. (1) A beneficiary may relieve a trustee of liability to him for a
relieve or  breach of trust or indemnify a trustee against liability for a
indemnify trust  breach of trust.

(2) Sub-section (1) does not apply if the beneficiary

(a) is a minor or a person under legal disability;

(b) does not have full knowledge of all material facts; or

(c) is improperly induced by the trustee to act under sub-
section (1).

Power to 18. The Court may relieve a trustee wholly or partly of liability
relieve trustee for a breach of trust where it appears to the Court that the trustee
from personal has acted honestly and reasonably and ought fairly to be excused
liability for the breach of trust or for omitting to obtain the directions of the Court

in the matter in which the breach arose.

Power 19. Where a trustee commits a breach of trust at the instigation, at the
to make request or with the concurrence of a beneficiary, the Court (whether or
beneficiaries  not the beneficiary is a minor or a person under legal disability) may
indemnify  impound all or part of his interest by way of indemnity to the trustee or

any person claiming through him.
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20. Repealed by Ordinance No. 2 of 1995.
PART 5.

POWERS OF THE COURT

Jurisdiction of 21. The court has jurisdiction in respect of any matters concerning an
the court  international trust
where-

(a) the proper law of the trust is the law of Nevis;

(b) a trustee of the trust is resident in St. Christopher and Nevis;

(c) any part of the administration of the trust is carried on in St.
Christopher and Nevis.

General 22. (1) On the application of a trustee, beneficiary, a settlor or his
powers of  personal representatives, a protector, or with the leave of the
the court court, any other person, the Court may -

(a) make an order in respect of -

(i) the execution, administration or enforcement
of a trust;

(ii) a trustee, including an order as to the
exercise of any power by a trustee, the
appointment, remuneration or conduct of a
trustee, the keeping or submission of accounts,
and the making of payments, whether into Court
or otherwise;

(iii) a protector, including an order appointing a
protector;

(iv) a beneficiary, or any person connected with
a trust;

(v) any trust property, including an order as to
the vesting, preservation, application, surrender
or recovery thereof;

(b) make a declaration as to the validity or enforce
ability of a trust;

(c) direct the trustee to distribute, or not to distribute the
trust property;

(d) make such order in respect of the termination of the
trust and the distribution of the property as it thinks fit;
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(e) rescind or vary an order or declaration under this
Ordinance, or make a new or further order or
declaration.

(2) Where the Court appoints or removes a trustee under this
section-

(a) it may impose such requirements and conditions as it
thinks fit, including provisions as to remuneration and
requirements or conditions as to the vesting of trust
property;

(b) subject to the Court's order a trustee appointed by the
Court has the same functions, and may act in all
respects, as if he had been originally appointed a trustee.

(3) If a person does not comply with an order of the Court under
this Ordinance requiring him to do any thing, the Court may, on
such terms and conditions as it thinks fit, order that the thing be
done by another person, nominated for the purpose by the Court,
at the expense of the person in default (or otherwise, as the Court
directs) and a thing so done has effect in all respects as if done
by the person in default.

Courts 23. (1) The Court may declare an international trust to be invalid if -
determination
of validity

(a) the trust was established by duress, mistake, undue
influence or misrepresentation; or

(b) the trust is immoral or contrary to the public policy
of St. Christopher and Nevis; or

(c) the terms of the trust are so uncertain that its
performance is rendered impossible (provided that a
charitable purpose shall be deemed always to be capable
of performance); or

(d) the settlor was, at the time of its creation, incapable
under the law in force in Nevis of creating such a trust.

(2) Where an international trust is created for two or more
purposes of which some are lawful and others are not or where
some of the terms of the trust are lawful and others are not -

(a) if those purposes cannot be separated or the terms
cannot be separated, the trust is invalid;
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(b) if those purposes can be separated or the terms can be
separated the Court may declare that the trust is valid as
to the terms which are valid and the purposes which are
lawful.

(3) Where an international trust is partially invalid the Court may
declare what property is to be held subject to the trust.

(4) Property provided by a settlor and as to which a trust is
invalid shall, subject to any order of the Court, be held by the
trustee in trust for the settlor absolutely or, if he is dead, as if it
had formed part of his estate at death.

(5) In determining the existence and validity of an international
trust registered under this Ordinance the Court shall apply-

(a) the provisions of this Ordinance;

(b) any other law of St. Christopher and Nevis; and

(c) any other law which may be applied;
if to do so would validate the trust.

Avoidance 24. (1) Where it is proven beyond reasonable doubt by a creditor that
of fraud a trust settled or established or property disposed to a trust

(a) was so settled established or disposed by or on behalf
of the settlor with principal intent to defraud that creditor
of the settlor; and.

(b) did at the time such settlement establishment or
disposition took place render the settlor insolvent or
without property by which that creditors claim (if
successful) could have been satisfied, then such
settlement establishment or disposition shall not be void
or voidable and the international trust shall be liable to
satisfy the creditor's claim and such liability shall only
be to the extent of the interest that the settlor had in the
property prior to settlement establishment or disposition
and any accumulation to the property (if any) subsequent
thereto.

(2) In determining whether a trust, settled or established or a
disposition, has rendered the settlor insolvent or without property
by which a creditor's claim (if successful) may be satisfied,
regard shall be had to the fair market value of the settlor's
property, (not being property of or relating to  the trust) at the
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time immediately after the settlement establishment or the
disposition referred to in subsection (1) (b) and in the event that
the fair market value of such property exceeded the value of the
creditor's claim, at that time, after the settlement establishment or
disposition, then the trust so settled or established or the
disposition shall for the purposes of this Ordinance be deemed
not to have been so settled or established or the property
disposed of with intent to defraud the creditor.

(3) A trust settled or established and a disposition to such trust
shall not be fraudulent as against creditor of a settlor -

(a) if settled, established or the disposition takes place
after the expiration of 2 years from the date that such
creditors cause of action accrued; or

(b) where settled, established or the disposition takes
place before the expiration of 2 years from the date that
the creditors cause of action accrued, that creditor fails
to commence such action before the expiration of 1 year
from the date such settlement establishment or
disposition took place.

(4) A trust settled or established and a disposition of property to
such trust shall not be fraudulent as against a creditor of a settlor
if the settlement establishment or disposition of property took
place before that creditors cause of action against the settlor
accrued or had arisen.

(5) A settlor shall not have imputed to him an intent to defraud a
creditor, solely by reason that the settlor -

(a) has settled or established a trust or has disposed of
property to such trust within two years from the date of
that creditors cause of action accruing;

(b) has retained, possesses or acquires any of the powers
or benefits referred to in paragraphs (a) to (f) of section
47;

(c) is a beneficiary.

(6) Where a trust is liable to satisfy a creditors claim in the
manner provided for in subsection (1), that creditors rights to
recovery shall be limited to the property referred to in subsection
(1) , or to the proceeds of that property, to the exclusion of any
claim right or action against any trustee or any other property of
the trust.

(7) For the purpose of this section the onus of proof of the
settlor’s intent to defraud the creditor lies on the creditor.
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(8) For the purpose of this section -
(a) the date of the cause of action accruing shall be, the
date of that act or omission which shall be relied upon to
either partly or wholly establish the cause of action, and
if there is more than one act or the omission shall be a
continuing one, the date of the first act or that date that
the omission shall have first occurred, as the case may
be, shall be the date that the cause of action shall have
accrued;

(b) the term “ cause of action” means the earliest cause
of action capable of assertion by a creditor against the
settlor of a trust or, as the case may be against the settlor
of property upon a trust by which that creditor has
established (or may establish) an enforceable claim
against that settlor;

(c) the entry of judgement in any proceeding shall not
constitute a separate cause of action.

(9) The provisions of this section shall apply to all actions and
proceedings brought into court, however described, against the
person (whether a party to the proceedings or not) with regard to
the settlement of an international trust or the disposition of
property to such a trust, or receipt of property by or for such a
trust and the remedy conferred by subsection (1) shall be the sole
remedy available in such an action or proceedings to the
exclusion of any other relief of remedy against any party to the
action or proceeding.

(10) Failure by a creditor to present all claims arising out of any
controversy and join all parties with a material interest shall
prevent that creditor from presenting such claims and bringing
an action against such parties in a subsequent proceeding.

(11) For the purposes of this section the term “creditor” means a
creditor of the settlor, including a judgement creditor and an
assignee from such creditor of any claim and includes any person
who alleges a cause of action against a settlor.

Saving of 25. In the event that a trust shall be declared invalid pursuant to this
certain rights Ordinance, if the Court is satisfied that the beneficiary has not acted in

bad faith -

(a) the beneficiary shall have a first and paramount charge over
the trust property of an amount equal to the entire costs properly
incurred by him in the defense of the action or proceedings (and
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not merely such costs as might otherwise be allowed by the
Court); and

(b) the trust shall be declared invalid subject to the proper fees,
costs, pre-existing rights, claims and interests of the beneficiary.

Extent of 26. An international trust shall be declared invalid only to the extent
invalidity necessary to satisfy the obligation of a creditor at whose instance the

trust was declared invalid together with such costs as the Court may
allow.

No validation 27. (1) Nothing in this Ordinance shall validate any disposition of
of property property which is neither owned by the settlor nor the subject of
not vested a power in that behalf vested in the settlor.
in settlor

(2) This Ordinance shall not affect the recognition of any foreign
laws in determining whether the settlor is the owner of such
property or the holder of such power referred to in subsection (1)
of this section.

Foreign 28. Notwithstanding the provisions of any treaty or convention; the
judgement not provisions of any statute; any rule of law, or equity, to the contrary no
enforceable proceedings for or in relation to the enforcement or recognition of a

judgment obtained in a jurisdiction other than St. Christopher and Nevis
against-

(a) an international trust;.

(b) a settlor of an international trust;

(c) a trustee of an international trust;

(d) a protector of an international trust;

(e) a beneficiary of an international trust;

(f) a person appointed or instructed in accordance with the
express or implied provisions of an instrument or disposition to
exercise a function or undertake any act matter or thing in
connection with an international trust; or,

(g) property of either an international trust or of a trustee or a
beneficiary thereof;

shall be entertained by any Court in St. Christopher and Nevis if-

(i) that judgment is based upon the application of any
law inconsistent with the provisions of this Ordinance;
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(ii) that judgment relates to a matter or particular aspect
that is governed by the laws of St. Christopher and Nevis

Exclusion of 29. No international trust governed by this Ordinance and no disposition
foreign laws of property to be held upon the trust shall be declared void, voidable,

liable to be set aside or defective in any fashion, nor is the capacity of
any settlor to be questioned by reason that:-

(a) the laws of any foreign jurisdiction prohibit or do not
recognize the concept of a trust either in part or in whole; or

(b) the international trust or disposition avoids or defeats rights,
claims or interests conferred by the law of a foreign jurisdiction
upon any person or, contravenes any rules, law, judicial or
administrative order or action intended to recognize, protect,
enforce or give effect to any such rights, claims or interests; or

(c) the laws of St. Christopher and Nevis or the provisions of this
Ordinance are inconsistent with any foreign law.

Applications 30. A trustee may apply to the Court for directions as to how he should
for directions or might act in any of the affairs of the trust, and the Court may make

such order as it thinks fit.

Payment 31. The Court may order the cost and expenses of and incidental to an
of costs application to the Court under this Ordinance to be paid from the trust

property or in such manner and by such persons as if thinks fit.

PART 6

TRUSTEES, PROTECTORS AND BENEFICIARIES

Beneficiaries 32. (1) A beneficiary shall be-
of trusts

a. identifiable by name; or.

b. ascertainable by reference to-

i. a class; or

ii. a relationship to some person whether or not
living at the time of the creation of the trust or at
the time which under the terms of the trust is the
time by reference to which members of a class
are to be determined

(2) The terms of a trust may provide for the addition of a person
as a beneficiary or the exclusion of a beneficiary from benefit.
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(3) The terms of a trust may impose upon a beneficiary an
obligation as a condition for benefit.

(4) A settlor or trustee of a trust may also be a beneficiary of the
trust.

Disclaimer 33. (1) Subject to the terms of the trust, a beneficiary may disclaim
of beneficial his interest or any part of it, whether or not he has received any
interest benefit from it.

(2) A disclaimer shall be in writing and subject to the terms of
the trust, may be temporary and may, if the disclaimer so
provides, be revoked in the manner and circumstances described
or referred to therein.

(3) A disclaimer is not effective until received by a trustee.

Number of 34. (1) Unless the terms of the trust provide for a greater number, the
trustees minimum number of trustees shall be one.

(2) A trust shall not cease to be valid by reason only that there is
no trustee or fewer than the number of trustees required by the
terms of the trust.

(3) Where there is no trustee or fewer than the number of trustees
required by the terms of the trust, the necessary number of new
or additional trustees shall be appointed and until the minimum
number is reached the surviving trustee (if any) shall act only for
the purpose of preserving the trust property.

(4) Except in the case of a trust established for a charitable
purpose

(a) the number of trustees shall not be more than four;
and

(b) if at any time there are more than four persons named
as trustees, only the first four persons so named shall be
the trustees of the trust.

Appointment 35. (1) Where the terms of a trust contain no provision for the
of new or appointment of a new or additional trustee, then -
additional
trustees

(a) the protector (if any); or

(b) the trustees for the time being (but so that a trustee
shall not be required to join in the appointment of his
successor); or.
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(c) the last remaining trustee; or

(d) the personal representative or the liquidator of the
last remaining trustee; or

(e) if there is no such person (or no such person willing
to act), the Court may appoint a new or additional
trustee.

(2) Subject to the terms of the trust, a trustee appointed under
this section shall have the same functions and may act as if he
had been originally appointed a trustee.

(3) A trustee having power to appoint a new trustee who fails to
exercise such power may be removed from office by the Court.

(4) On the appointment of a new or additional trustee anything
requisite for vesting the trust property in the trustees for the time
being of the trust shall be done.

Corporate 36. A corporate trustee may-
trustees

(a) act in connection with a trust by resolution of the corporate
trustee or of its board of directors or other governing body; or

(b) appoint an officer or employee to act on its behalf in
connection with the trust.

PART 7
REGISTRATION OF INTERNATIONAL TRUSTS

Registration 37. (1) The register shall maintain a register of international trusts
of trusts and a register of qualified foreign trusts.

(2) Where a trust provides for the law of Nevis to be the
governing law of all or any aspects of that trust an application for
entry on the register as an international trust shall be made to the
registrar within 45 days of the date on which the trust is created,
settled or established.

(3) Where a trust provides for the law of a jurisdiction other than
the island of Nevis to be the governing law of all aspects of that
trust an application for entry on the register as a qualified foreign
trust shall be made to the registrar within 45 days of the date on
which the trust is created, settled or established.

(4) Where a trust provides for the law of a jurisdiction other than
the island of Nevis to be the governing law of all aspects of that
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trust and the governing law of all or any aspects of the trust is
changed to the law of Nevis an application for entry on the
register as an international trust shall be made to the registrar
within 45 days of the date on which the governing law is
changed provided that the registrar shall not accept such an
application if the trust is not registered as a qualified foreign
trust.

(5) An application for entry on the register of  international trusts
or on the register of  qualified foreign trusts shall be made in the
manner and form prescribed by the registrar.

(6) An application under subsection (5) shall be accompanied
by;-

(a) the prescribed fee;

(b) notice of the name and registered office of the trust;

(c) a certificate from a trustee company, a barrister or
solicitor certifying:-

(i) that the trust upon registration will be an
international trust or a qualified foreign trust;

(ii) the date on which the trust was created,
settled or established;

(iii) in the case of a qualified foreign trust, the
law under   which the trust was settled;

(iv) where the governing law is changed to the
law of Nevis, that the trust is registered as a
qualified foreign trust and the date of its
registration.

(7) On the application of a trustee company, a barrister or
solicitor, the registrar may, if satisfied that there is good reason
for any delay in registration, extend the period of 45 days
mentioned in subsection (2), (3) or (4) of this section.

(8) The registrar shall on receipt of the prescribed fee, the notice
and certificate required under subsection (6)-

(a) enter on the appropriate register the name of the trust,
the date of creation, settlement or establishment of the
trust and the address of the registered office of the trust;

(b) issue a certificate of registration in the prescribed
form.
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(9) A certificate of registration under the hand and seal
of the registrar shall be conclusive evidence that all the
requirements of this Ordinance in respect of registration have
been complied with 

Annual 38. (1) A Certificate of registration issued in accordance with
certificate of subsection (4) of the preceding section shall be valid and
registration effective for a period of one year from the date of registration

specified in that certificate.

(2) An application for renewal of registration shall be made by -

(a) filing with the Registrar an application for renewal in
the prescribed form; and

(b) payment of the prescribed fee.

(3) An application for renewal of registration shall be made no
later than 90 days after the date of expiry of the last certificate of
registration and no application for renewal of registration shall
be granted unless such application is in accordance with
subsection (2) hereof.

(4) Every renewal of registration shall take effect from the date
of expiry of the last certificate of registration.

(5) Every renewal of registration shall be for a period of one year
from the date of expiry of the last certificate of registration.

(6) The provisions of this Ordinance shall cease to apply to any
trust that fails to renew its registration in accordance with this
section

Notification of 39. Where an international trust which has been registered terminates, the
termination trustee shall notify the Registrar and return the certificate of registration

and the registrar shall then cancel the entry on the register and cancel the
certificate of registration.

Inspection 40. The register shall not be open for inspection except that a trustee of a
of register trust may in writing authorize a person to inspect the entry of that trust

on the register.

Minister may 41. The Minister may increase the fees payable by Order published in the
increase fees Gazette.

Registered 42. (1) The registered office of an international trust shall be the
office office of the trust company or corporation which is a trustee.

(2) The address for service of any documents upon an
international trust shall be the registered office of that trust.
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PART 8
EXEMPTION FROM TAXES

Exemption 43. Notwithstanding any provision to the contrary in any enactment, a
from taxes trust registered under this Ordinance shall be exempt from -
and duties

(a) all income tax;

(b) all estate, inheritance, succession and gift tax payable with
respect to the trust property by.reason of any death;

(c) stamp duty with respect to all instruments relating to the trust
property or to transactions carried out by the trustee on behalf of
the trust.

(d) all exchange controls.

PART 9
MISCELLANEOUS

Commencement 44. (1) No action or proceeding whether pursuant to this
of proceedings Ordinance or at common law or in equity-

(a) to set aside the settlement of an international trust;

(b) to set aside any disposition to any international trust;
or

(c) against a trustee or trustees for breach of trust

shall be commenced, unless such action or proceeding is commenced in
the High Court of St. Christopher and Nevis before the expiration of 2
years from-

(d) the date of the settlement of the international trust
that is sought to be set aside;

(e) the disposition to the international trust that is sought
to be set aside; or

(f) the breach of trust by the trustee or trustees;

as the case may be.
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(2) No action or proceeding whether pursuant to this Ordinance
or at common law or in equity shall be commenced by any
person;-

(a) claiming to have had an interest in property before
that property was settled upon or disposed to an
international trust; and

(b) seeking to derive a legal or equitable interest in that
property;

unless such action or proceeding is commenced in the High
Court of St. Christopher and Nevis before the expiration of 2
years from the date that the property referred to in paragraphs (a)
and (b) was settled upon or disposed to an international trust.

(3) No action or proceeding to which subsections (1) or (2) of
this section or to which section 24 shall apply, whether
substantive or interlocutory in nature, shall be determined and no
order shall be made, or granted by the Court (including any
injunction that shall have the effect of preventing the exercise of,
or restoring to a person any rights, duties, obligations or powers
or preserving, granting custody of, detaining or inspecting any
property) unless, the applicant shall first satisfy the Court by
affidavit, that -

(a) the action or proceeding has been commenced in
accordance with subsections (1) or (2) of this section;

(b) where the action or proceeding shall allege fraud or
be founded upon some other action or proceeding
alleging fraud, the determination or order sought would
not be contrary to the provisions of section 24;

(c) that the requirements of section 55 have been
fulfilled.

(4) Every affidavit required to be filed pursuant to subsection (3)
shall be made by the person on whose behalf the action or
proceeding is brought or, in the case of a body corporate, an
officer thereof, and every such person or officer as the case may
be, shall depose as to,-

(a) the circumstances of the cause of action in respect of
which the action or proceedings are brought;

(b) the date upon which the cause of action shall have
accrued;

(c) the date upon which the property, in respect of which
the action or proceeding is brought, was settled on or
disposed to the international trust;
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(d) whether an action or proceeding have been
commenced in respect of the cause of action and if so,
the date upon which that action or those proceedings
were commenced.

(5) The provisions of this section shall apply to every trust
expressed to be governed by the law of Nevis and, in the event
that a qualified foreign trust shall change the law by which it
governed to that of Nevis then every proceeding after the
change in registration-

(a) by a person claiming to be interested in, or to be
prejudiced by, the settlement of property upon such
trust; or

(b) concerning any disposition of property to such trust;

shall be commenced subject to subsections (1) and (2) and every
determination and order shall be made subject to subsection (3)
as if upon the date that such settlement or disposition was made
the trust was registered as an international trust governed by the
law of Nevis.

Investments 45. (1) A trustee shall not invest any of the trust funds other than in
securities, assets, or property authorized expressly or by
necessary implication for the investment of the trust funds by
and under the instrument by which the trust is established or
created.

(2) Where the instrument by which the trust is created or
established authorizes expressly or by necessary implication the
investment of the trust funds in any investments authorized by
the laws of St. Christopher and Nevis for the investment of trust
funds the instrument shall be deemed to authorize investment as

Schedule expressed in the Schedule to this Ordinance.

Bankruptcy 46. Notwithstanding any provision of the law of the settlor's domicile or
place of ordinary residence or the settlors current place of incorporation
and notwithstanding further that an international trust is voluntary and
without valuable consideration being given for the same or is made for
the benefit of the settlor's spouse or children, an international trust shall
not be void or voidable in the event of the settlors bankruptcy,
insolvency of liquidation (other than in the case of an international
company registered pursuant to the Nevis Business Corporation
Ordinance 1984, that is in liquidation) or in any action or proceeding at
the suit of creditors of the settlor, but shall remain valid and subsisting
and take effect according to its tenor subject to sections 23 and 24 of this
Ordinance.
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Retention 47. An international trust shall not be declared invalid or be affected in
of control any way if the settlor, and if more than one, any of them either-
by settlor

(a) retains, possesses or acquires power to revoke the trust;

(b) retains, possesses or acquires power to amend the trust;

(c) retains, possesses or acquires any benefit, interest or property
from the trust.

(d) retains, possesses or acquires the power to remove or appoint
a trustee or protector;

(e) retains, possesses or acquires the power to direct a trustee or
protector on any matter;

(f) is the beneficiary of the trust solely or together with others.

Heirship 48. No international trust or any aspect of such trust governed by this
rights Ordinance and no disposition of property to be held upon the trusts

thereof shall be declared void, voidable or defective in any manner nor is
the capacity of any settlor to be questioned by reason that such trust may
avoid or defeat the right, claim or interest of a person held by reason of a
personal relationship to the settlor or by way of heirship rights.

Statute of 49. The enactment titled 13 Elizabeth I Ch 5 (1571) shall have no
Elizabeth application to any international trust that is governed by this Ordinance

nor any provision thereof nor to any transfer into such trust.

Translations 50. (1) Every document filed with the Registrar and not in English
shall be accompanied by a certified translation.

(2) A document not in the English Language and not
accompanied by a certified translation at the time of filing shall
not be accepted for registration by the Registrar.

(3) For the purpose of this section a certified translation is a
translation in the English language, certified as a correct
translation, by a translator to the satisfaction of the Registrar.

Immunity 51. No action shall be against the Nevis Island Administration, any
from suit statutory body or authority or a public or judicial officer in respect of any

act or failure to act in accordance with the provisions of this Ordinance.
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Prohibition 52. (1) The Minister may by Order -
by Minister

(a) prohibit the registration of an international trust;

(b) direct any international trust to cease carrying on its
business or any part of its business immediately or
within such time as may be specified in the Order.

(c) direct the registrar to remove a trust from any
registrar.

(2) An order made under this section may be revoked or varied at
any time by the Minister.

Definition 53. A trust exists where a person (known as "a trustee") holds or has
of trust vested in him, property which does not form, or which has ceased to

form part of his own estate.

(a) for the benefit of any person (known as "a beneficiary')
whether or not yet ascertained or in existence; or

(b) for any valid charitable or non-charitable purpose which is
not for the benefit only of the trustee; or

(c) for such benefit as is mentioned in sub-paragraph (a) and also
for any such purpose as is mentioned in sub-paragraph (b).

Power to 54. (1) The Minister may establish advisory bodies for matters
establish affecting the offshore financial sector in Nevis either by virtue of
advisory bodies this Ordinance or the Nevis Business Corporation Ordinance;

and each body so established, shall consist of such members as
the Minister may from time to time appoint.

(2) In establishing a body under sub-section (1) above, the
Minister shall have regard to the desirability of having members
who have the expertise and knowledge of the particular area.

(3) It shall be the duty of an advisory body established under this
section to advise the Minister on any matter which is referred to
it by the Minister.

(4) The Minister may defray or contribute towards the expenses
of an advisory body established under this section.

Bond 55. Every creditor before bringing any action or proceeding against any
trust property governed by this Ordinance shall first deposit with the
Permanent Secretary in the Ministry of Finance a bond in the sum of
$25,000.00 from a financial institution in Nevis, for securing the
payment of all costs as may become payable by the creditor in the event
of his not succeeding in such' action or proceeding against the trust
property.
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Community 56. (1) Where a husband and wife transfer property to an
property international trust or a trust that subsequently becomes an

international trust and, immediately before being transferred,
such property or any part or any accumulation thereto is,
pursuant to the law of its location or the law either of the
transferors' domicile or residence, determined to be community
property, then notwithstanding such transfer and except where
the provisions of the trust deed may provide to the contrary, that
property and any accumulation thereto shall, for the purpose of
giving effect to that law, be deemed to be community property
and be dealt with in a manner consistent with that law but in
every other respect shall be dealt with in accordance with the
trust deed and the governing law of that deed.

(2) Notwithstanding anything to the contrary herein contained,
nothing herein shall be construed so as to cause the trust, the
trust fund, the trustees or any of them, to be liable or obligated
for any debt or responsibility of the settlor merely by reason of
this section.

Confidentiality 57. (1) The Confidential Relationships Act shall apply to every trust
No. 2 of 1985 registered under this Ordinance.

(2) All judicial proceedings, other than criminal proceedings
relating to international trusts, shall be heard in camera and no
details of the proceedings shall be published by any person
without leave of the Court.

Regulations 58. (1) The Minister may make regulations for the better carrying
out of the provisions of this Ordinance and for prescribing
anything that needs to be prescribed.

(2) The Minister shall prescribe all fees under this Ordinance.

SCHEDULE
SECTION 45

Authorized Trustee Investments

1. The following shall be regarded as authorized investments:

(a) securities issued by, or the payment of interest on which is guaranteed
by, the Nevis Island Administration;

(b) securities issued by, or the payment of interest on which is
guaranteed by, any of the following:

(i) the government of the United Kingdom;
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(ii) the government of the United States of America;

(iii) the government of any territory within the Commonwealth
(iv) the African Development Bank the Asian Development
Bank, the Caribbean Development Bank, the European
Economic Community the European Investment Bank, the
International Finance Corporation, the International Monetary
Fund, or the International Bank for Reconstruction and
Development;

(c) deposits with a company registered under the Companies Act (Cap.
335) that is a licensed financial institution within the meaning of the
Banking Act No. 6 of 1991.

(d) debentures issued by a quoted company;

(e) quoted shares;

2. In this Schedule, unless the context otherwise requires, the following
expressions have the following meanings:-

"approved stock exchange" means the International Stock Exchange of the
United Kingdom and Republic of Ireland Limited (including the Unlisted
Security Market of the International Stock Exchange), the New York Stock
Exchange, the American Stock Exchange and the National Association of
Security Dealers' Automated Quotation System of the United States of America,
the Hang Seng Index, the Nikkei Average or any other stock exchange approved
by the Minister;

‘‘debentures’’ includes debenture stock and bonds, whether constituting a charge
on assets or not, and loan stock or notes;

‘‘quoted company’’ means a company the ordinary shares in which are quoted on
an approved stock exchange;

"quoted shares’’ means shares quoted on an approved stock exchange;.

‘‘securities" includes shares, debentures, treasury bills and tax reserve
certificates;

‘‘shares’’ include stock.

Passed in the Nevis Island Assembly on the 28 day of April, 1995.
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KeyCite Yellow Flag - Negative Treatment

 Proposed Legislation

Connecticut General Statutes Annotated
Title 45a. Probate Courts and Procedure (Refs & Annos)

Chapter 801B. Probate Court Procedures
Part VI. Accounts

C.G.S.A. § 45a-175

§ 45a-175. Jurisdiction of accounts of fiduciaries. Appointment of auditor to examine accounts, when

Effective: October 1, 2018
Currentness

(a) Probate Courts shall have jurisdiction of the interim and final accounts of testamentary trustees, trustees appointed
by the Probate Courts, conservators, guardians, executors and administrators, and, to the extent provided for in this
section, shall have jurisdiction of accounts of the actions of trustees of inter vivos trusts and agents acting under powers
of attorney.

(b) A trustee or settlor of an inter vivos trust or the successor of the trustee, settlor or his or her legal representative may
petition to the Probate Court for the district where the trustee, or any one of them, has any place of business or to the
Probate Court for the district where the trustee or any one of them or the settlor resides or, in the case of a deceased
settlor, to the Probate Court having jurisdiction over the estate of the settlor or for the district in which the settlor resided
immediately prior to death for submission to the jurisdiction of the court of an account for allowance of the trustee's
actions under such trust.

(c) (1) Any beneficiary of an inter vivos trust may petition a Probate Court having jurisdiction under this section for an
accounting by the trustee or trustees. The court may, after hearing with notice to all interested parties, grant the petition
and require an accounting for such periods of time as it determines are reasonable and necessary on finding that: (A)
The beneficiary has an interest in the trust sufficient to entitle him or her to an accounting, (B) cause has been shown
that an accounting is necessary, and (C) the petition is not for the purpose of harassment.

(2) A Probate Court shall have jurisdiction to require an accounting under subdivision (1) of this subsection if (A) a
trustee of the trust resides in its district, (B) in the case of a corporate trustee, the trustee has any place of business in
the district, (C) any of the trust assets are maintained or evidences of intangible property of the trust are situated in the
district, or (D) the settlor resides in the district or, in the case of a deceased settlor, resided in the district immediately
prior to death.

(3) As used in subdivision (1) of this subsection, “beneficiary” means any person currently receiving payments of income
or principal from the trust, or who may be entitled to receive income or principal or both from the trust at some future
date, or the legal representative of such person.
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(d) Any of the persons specified in section 1-350o may petition the Probate Court for the district where the agent has
any place of business or to the Probate Court for the district where the agent or the principal resides or, in the case of a
deceased principal, to the Probate Court having jurisdiction over the estate of the principal or for the district in which the
principal resided immediately prior to death, for an accounting or other relief as provided in section 1-350o. The court
shall grant the petition if filed by the principal, agent, guardian, conservator or other fiduciary acting for the principal.
The court may grant a petition filed by any other person specified in section 1-350o if it finds that (1) the petitioner has
an interest sufficient to entitle him to the relief requested, (2) cause has been shown that such relief is necessary, and (3)
the petition is not for the purpose of harassment.

(e) The action to submit an accounting to the court, whether by an inter vivos trustee or agent acting under a power
of attorney or whether pursuant to petition of another party, shall not subject the trust or the power of attorney to the
continuing jurisdiction of the Probate Court.

(f) If the court finds such appointment to be necessary and in the best interests of the estate, the court upon its own
motion may appoint an auditor to be selected from a list provided by the Probate Court Administrator, to examine
accounts over which the court has jurisdiction under this section, except those accounts on matters in which the fiduciary
or cofiduciary is a corporation having trust powers. The list of auditors compiled by the Probate Court Administrator
shall be comprised of individuals who hold a license from the State Board of Accountancy as a certified public accountant
or public accountant. The Probate Court Administrator may from time to time establish hourly rates and allowable
expenses for the compensation of auditors under this section. Costs of the audit may be charged to the fiduciary, any
party in interest and the estate, in such proportion as the court shall direct if the court finds such charge to be equitable.
Any such share may be paid from the fund established under section 45a-82, subject to the approval of the Probate Court
Administrator, if it is determined that the person obligated to pay such share is unable to pay or to charge such amount
to the estate would cause undue hardship.

(g) Upon the allowance of any such account, the court shall determine the rights of the fiduciaries or the agent under
a power of attorney rendering the account and of the parties interested in the account, including the relief authorized
under section 1-350p, subject to appeal as in other cases. The court shall cause notice of the hearing on the account to
be given in such manner and to such parties as it directs.

(h) In any action under this section, the Probate Court shall have, in addition to powers pursuant to this section, all the
powers available to a judge of the Superior Court at law and in equity pertaining to matters under this section.

Credits
(1949 Rev., § 7051; 1958 Rev., § 45-267; 1963, P.A. 480; 1969, P.A. 209, § 1; 1974, P.A. 74-21, § 1, eff. March 22, 1974;
1977, P.A. 77-489; 1980, P.A. 80-476, § 86, eff. Oct. 1, 1980; 1987, P.A. 87-333, § 1; 1989, P.A. 89-79;1996, P.A. 96-202,
§ 4;1997, P.A. 97-90, § 3;1998, P.A. 98-52, § 5;2014, P.A. 14-122, § 53;2015, P.A. 15-240, § 47;2016, P.A. 16-40, § 9, eff.
May 27, 2016; 2016, P.A. 16-193, § 20;2017, P.A. 17-136, § 21, eff. Jan. 1, 2018; 2018, P.A. 18-45, § 5.)

C. G. S. A. § 45a-175, CT ST § 45a-175
The statutes and Constitution are current with enactments of Public Acts enrolled and approved by the Governor on or
before June 18, 2019 and effective on or before June 18, 2019.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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McKinney's Consolidated Laws of New York Annotated
Surrogate's Court Procedure Act (Refs & Annos)

Chapter 59-a. Of the Consolidated Laws (Refs & Annos)
Article 2. Jurisdiction and Powers (Refs & Annos)

McKinney's SCPA § 207

§ 207. Lifetime trusts; jurisdiction and venue

Currentness

1. The surrogate's court of any county has jurisdiction over the estate of any lifetime trust which has assets in the state,
or of which the grantor was a domiciliary of the state at the time of the commencement of a proceeding concerning the
trust, or of which a trustee then acting resides in the state or, if other than a natural person, has its principal office in the
state. The proper venue for proceedings relating to such lifetime trusts is the county where (a) assets of the trust estate
are located, or (b) the grantor was domiciled at the time of the commencement of a proceeding concerning the trust, or
(c) a trustee then acting resides, or, if other than a natural person, has its principal office.

2. Where venue may lie in more than one county under the provisions of subdivision one, the court where a proceeding
is first commenced with proper venue shall retain jurisdiction, and matters relating to the estate of the lifetime trust
pending in the surrogate's courts of other counties shall be transferred to it.

3. A surrogate shall transfer any proceeding to the surrogate's court of the proper county either on his own motion or
on the motion of any party.

Credits
(Added L.1984, c. 128, § 1, eff. June 21, 1984.)

McKinney's S. C. P. A. § 207, NY SURR CT PRO § 207
Current through L.2019, chapter 45, 50-59. Some statute sections may be more current, see credits for details.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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West's Florida Statutes Annotated
Title XLII. Estates and Trusts (Chapters 731-740) (Refs & Annos)

Chapter 736. Florida Trust Code (Refs & Annos)
Part II. Judicial Proceedings

West's F.S.A. § 736.0202

736.0202. Jurisdiction over trustee and beneficiary

Effective: October 1, 2013
Currentness

(1) In rem jurisdiction.--Any beneficiary of a trust having its principal place of administration in this state is subject to
the jurisdiction of the courts of this state to the extent of the beneficiary's interest in the trust.

(2) Personal jurisdiction.--

(a) Any trustee, trust beneficiary, or other person, whether or not a citizen or resident of this state, who personally or
through an agent does any of the following acts related to a trust, submits to the jurisdiction of the courts of this state
involving that trust:

1. Accepts trusteeship of a trust having its principal place of administration in this state at the time of acceptance.

2. Moves the principal place of administration of a trust to this state.

3. Serves as trustee of a trust created by a settlor who was a resident of this state at the time of creation of the trust or
serves as trustee of a trust having its principal place of administration in this state.

4. Accepts or exercises a delegation of powers or duties from the trustee of a trust having its principal place of
administration in this state.

5. Commits a breach of trust in this state, or commits a breach of trust with respect to a trust having its principal place
of administration in this state at the time of the breach.

6. Accepts compensation from a trust having its principal place of administration in this state.

7. Performs any act or service for a trust having its principal place of administration in this state.

8. Accepts a distribution from a trust having its principal place of administration in this state with respect to any matter
involving the distribution.
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(b) A court of this state may exercise personal jurisdiction over a trustee, trust beneficiary, or other person, whether found
within or outside the state, to the maximum extent permitted by the State Constitution or the Federal Constitution.

Credits
Added by Laws 2006, c. 2006-217, § 2, eff. July 1, 2007. Amended by Laws 2013, c. 2013-172, § 10, eff. Oct. 1, 2013.

West's F. S. A. § 736.0202, FL ST § 736.0202
Current with chapters from the 2019 First Regular Session of the 26th Legislature in effect through July 3, 2019. In
cases where official chapter numbers were not available for enacted legislation, temporary chapter numbers have been
supplied by the Publisher

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Uniform Laws Annotated
Uniform Trust Code (2000) (Refs & Annos)

Article 2. Judicial Proceedings (Refs & Annos)

Unif.Trust Code § 202

§ 202. Jurisdiction Over Trustee and Beneficiary.

Currentness

(a) By accepting the trusteeship of a trust having its principal place of administration in this State or by moving the
principal place of administration to this State, the trustee submits personally to the jurisdiction of the courts of this State
regarding any matter involving the trust.

(b) With respect to their interests in the trust, the beneficiaries of a trust having its principal place of administration in
this State are subject to the jurisdiction of the courts of this State regarding any matter involving the trust. By accepting
a distribution from such a trust, the recipient submits personally to the jurisdiction of the courts of this State regarding
any matter involving the trust.

(c) This section does not preclude other methods of obtaining jurisdiction over a trustee, beneficiary, or other person
receiving property from the trust.

Editors' Notes

COMMENT

This section clarifies that the courts of the principal place of administration have jurisdiction to enter orders relating
to the trust that will be binding on both the trustee and beneficiaries. Consent to jurisdiction does not dispense with
any required notice, however. With respect to jurisdiction over a beneficiary, the Comment to Uniform Probate Code
Section 7-103, upon which portions of this section are based, is instructive:

It also seems reasonable to require beneficiaries to go to the seat of the trust when litigation has been instituted there
concerning a trust in which they claim beneficial interests, much as the rights of shareholders of a corporation can be
determined at a corporate seat. The settlor has indicated a principal place of administration by its selection of a trustee
or otherwise, and it is reasonable to subject rights under the trust to the jurisdiction of the Court where the trust is
properly administered.

The jurisdiction conferred over the trustee and beneficiaries by this section does not preclude jurisdiction by courts
elsewhere on some other basis. Furthermore, the fact that the courts in a new State acquire jurisdiction under this section
following a change in a trust's principal place of administration does not necessarily mean that the courts of the former
principal place of administration lose jurisdiction, particularly as to matters involving events occurring prior to the
transfer.

The jurisdiction conferred by this section is limited. Pursuant to subsection (b), until a distribution is made, jurisdiction
over a beneficiary is limited to the beneficiary's interests in the trust. Personal jurisdiction over a beneficiary is conferred
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only upon the making of a distribution. Subsection (b) also gives the court jurisdiction over other recipients of
distributions. This would include individuals who receive distributions in the mistaken belief they are beneficiaries.

For a discussion of jurisdictional issues concerning trusts, see 5A Austin W. Scott & William F. Fratcher, The Law of
Trusts Sections 556-573 (4th ed. 1989).

LAW REVIEW AND JOURNAL COMMENTARIES

The new Uniform Trust Code. Charles A. Collier, Jr. 12 Experience 34 (2001).

Notes of Decisions (2)

Copr. (C) Thomson Reuters 2019. All rights reserved. Official Text and Comments Reproduced with Permission of the
National Conference of Commissioners on Uniform State Laws. Current through 2018 Annual Meeting of the National
Conference of Commissioners on Uniform State Laws

Unif. Trust Code § 202, ULA TRUST CODE § 202

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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1 (Slip Opinion) OCTOBER TERM, 2018 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

NORTH CAROLINA DEPARTMENT OF REVENUE v. 
KIMBERLEY RICE KAESTNER 1992 FAMILY TRUST 

CERTIORARI TO THE SUPREME COURT OF NORTH CAROLINA 

No. 18–457. Argued April 16, 2019—Decided June 21, 2019 

Joseph Lee Rice III formed a trust for the benefit of his children in his 
home State of New York and appointed a fellow New York resident as 
the trustee. The trust agreement granted the trustee “absolute dis-
cretion” to distribute the trust’s assets to the beneficiaries.  In 1997, 
Rice’s daughter, Kimberley Rice Kaestner, moved to North Carolina.
The trustee later divided Rice’s initial trust into three separate sub-
trusts, and North Carolina sought to tax the Kimberley Rice 
Kaestner 1992 Family Trust (Trust)—formed for the benefit of
Kaestner and her three children—under a law authorizing the State 
to tax any trust income that “is for the benefit of” a state resident, 
N. C. Gen. Stat. Ann. §105–160.2.  The State assessed a tax of more 
than $1.3 million for tax years 2005 through 2008.  During that peri-
od, Kaestner had no right to, and did not receive, any distributions.
Nor did the Trust have a physical presence, make any direct invest-
ments, or hold any real property in the State.  The trustee paid the
tax under protest and then sued the taxing authority in state court,
arguing that the tax as applied to the Trust violates the Fourteenth 
Amendment’s Due Process Clause. The state courts agreed, holding
that the Kaestners’ in-state residence was too tenuous a link between 
the State and the Trust to support the tax. 

Held: The presence of in-state beneficiaries alone does not empower a 
State to tax trust income that has not been distributed to the benefi-
ciaries where the beneficiaries have no right to demand that income 
and are uncertain to receive it.  Pp. 5–16.

(a) The Due Process Clause limits States to imposing only taxes
that “bea[r] fiscal relation to protection, opportunities and benefits 
given by the state.” Wisconsin v. J. C. Penney Co., 311 U. S. 435, 444. 
Compliance with the Clause’s demands “requires some definite link, 
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2 NORTH CAROLINA DEPT. OF REVENUE v. KIMBERLEY 
RICE KAESTNER 1992 FAMILY TRUST 

Syllabus 

some minimum connection, between a state and the person, property 
or transaction it seeks to tax,” and that “the ‘income attributed to the 
State for tax purposes . . . be rationally related to “values connected 
with the taxing State,” ’ ” Quill Corp. v. North Dakota, 504 U. S. 298, 
306.  That “minimum connection” inquiry is “flexible” and focuses on 
the reasonableness of the government’s action.  Id., at 307.  Pp. 5–6.

(b) In the trust beneficiary context, the Court’s due process analy-
sis of state trust taxes focuses on the extent of the in-state benefi-
ciary’s right to control, possess, enjoy, or receive trust assets.  Cases 
such as Safe Deposit & Trust Co. of Baltimore v. Virginia, 280 U. S. 
83; Brooke v. Norfolk, 277 U. S. 27; and Maguire v. Trefry, 253 U. S. 
12, reflect a common principle: When a State seeks to base its tax on
the in-state residence of a trust beneficiary, the Due Process Clause
demands a pragmatic inquiry into what exactly the beneficiary con-
trols or possesses and how that interest relates to the object of the 
State’s tax. Safe Deposit, 280 U. S., at 91.  Similar analysis also ap-
pears in the context of taxes premised on the in-state residency of 
settlors and trustees. See, e.g., Curry v. McCanless, 307 U. S. 357. 
Pp. 6–10.

(c) Applying these principles here, the residence of the Trust bene-
ficiaries in North Carolina alone does not supply the minimum con-
nection necessary to sustain the State’s tax.  First, the beneficiaries 
did not receive any income from the Trust during the years in ques-
tion. Second, they had no right to demand Trust income or otherwise 
control, possess, or enjoy the Trust assets in the tax years at issue. 
Third, they also could not count on necessarily receiving any specific 
amount of income from the Trust in the future. Pp. 10–13.

(d) The State’s counterarguments are unconvincing. First the 
State argues that “a trust and its constituents” are always “inextri-
cably intertwined,” and thus, because trustee residence supports 
state taxation, so too must beneficiary residence.  The State empha-
sizes that beneficiaries are essential to a trust and have an equitable 
interest in its assets.  Although a beneficiary is central to the trust 
relationship, the wide variation in beneficiaries’ interests counsels
against adopting such a categorical rule.  Second, the State argues 
that ruling in favor of the Trust will undermine numerous state taxa-
tion regimes. But only a small handful of States rely on beneficiary 
residency as a sole basis for trust taxation, and an even smaller 
number rely on the residency of beneficiaries regardless of whether 
the beneficiary is certain to receive trust assets.  Finally, the State 
urges that adopting the Trust’s position will lead to opportunistic
gaming of state tax systems. There is no certainty, however, that 
such behavior will regularly come to pass, and in any event, mere
speculation about negative consequences cannot conjure the “mini-
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3 Cite as: 588 U. S. ____ (2019) 

Syllabus 

mum connection” missing between the State and the object of its tax.
Pp. 13–16. 

371 N. C. 133, 814 S. E. 2d 43, affirmed. 

SOTOMAYOR, J., delivered the opinion for a unanimous Court.  ALITO, 
J., filed a concurring opinion, in which ROBERTS, C. J., and GORSUCH, J., 
joined. 
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Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 18–457 

NORTH CAROLINA DEPARTMENT OF REVENUE, 
PETITIONER v. THE KIMBERLEY RICE 

KAESTNER 1992 FAMILY TRUST 

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF 
NORTH CAROLINA 

[June 21, 2019] 

JUSTICE SOTOMAYOR delivered the opinion of the Court. 
This case is about the limits of a State’s power to tax a 

trust. North Carolina imposes a tax on any trust income 
that “is for the benefit of ” a North Carolina resident. 
N. C. Gen. Stat. Ann. §105–160.2 (2017).  The North Caro-
lina courts interpret this law to mean that a trust owes 
income tax to North Carolina whenever the trust’s benefi-
ciaries live in the State, even if—as is the case here—those 
beneficiaries received no income from the trust in the 
relevant tax year, had no right to demand income from the 
trust in that year, and could not count on ever receiving 
income from the trust. The North Carolina courts held the 
tax to be unconstitutional when assessed in such a case 
because the State lacks the minimum connection with the 
object of its tax that the Constitution requires.  We agree
and affirm.  As applied in these circumstances, the State’s
tax violates the Due Process Clause of the Fourteenth 
Amendment. 
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Opinion of the Court 

I 
A 

In its simplest form, a trust is created when one person 
(a “settlor” or “grantor”) transfers property to a third party 
(a “trustee”) to administer for the benefit of another (a
“beneficiary”). A. Hess, G. Bogert, & G. Bogert, Law of 
Trusts and Trustees §1, pp.  8–10 (3d ed. 2007).  As tradi-
tionally understood, the arrangement that results is not a
“distinct legal entity, but a ‘fiduciary relationship’ between 
multiple people.” Americold Realty Trust v. ConAgra 
Foods, Inc., 577 U. S. ___, ___ (2016) (slip op., at 5). The 
trust comprises the separate interests of the beneficiary,
who has an “equitable interest” in the trust property, and
the trustee, who has a “legal interest” in that property. 
Greenough v. Tax Assessors of Newport, 331 U. S. 486, 494 
(1947). In some contexts, however, trusts can be treated 
as if the trust itself has “a separate existence” from its 
constituent parts. Id., at 493.1 

The trust that challenges North Carolina’s tax had its
first incarnation nearly 30 years ago, when New Yorker
Joseph Lee Rice III formed a trust for the benefit of his 
children. Rice decided that the trust would be governed by
the law of his home State, New York, and he appointed a
fellow New York resident as the trustee.2  The trust 
agreement provided that the trustee would have “absolute 
discretion” to distribute the trust’s assets to the beneficiar-
ies “in such amounts and proportions” as the trustee
might “from time to time” decide.  Art. I, §1.2(a), App. 46– 
47. 

When Rice created the trust, no trust beneficiary lived 

—————— 
1 Most notably, trusts are treated as distinct entities for federal taxa-

tion purposes. Greenough, 331 U. S., at 493; see Anderson v. Wilson, 
289 U. S. 20, 26–27 (1933). 

2 This trustee later was succeeded by a new trustee who was a Con-
necticut resident during the relevant time period. 
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in North Carolina. That changed in 1997, when Rice’s 
daughter, Kimberley Rice Kaestner, moved to the State. 
She and her minor children were residents of North Caro-
lina from 2005 through 2008, the time period relevant for
this case. 

A few years after Kaestner moved to North Carolina, 
the trustee divided Rice’s initial trust into three subtrusts. 
One of these subtrusts—the Kimberley Rice Kaestner
1992 Family Trust (Kaestner Trust or Trust)—was formed 
for the benefit of Kaestner and her three children. The 
same agreement that controlled the original trust also
governed the Kaestner Trust.  Critically, this meant that 
the trustee had exclusive control over the allocation and 
timing of trust distributions. 

North Carolina explained in the state-court proceedings
that the State’s only connection to the Trust in the rele-
vant tax years was the in-state residence of the Trust’s
beneficiaries. App. to Pet. for Cert. 54a. From 2005 
through 2008, the trustee chose not to distribute any of 
the income that the Trust accumulated to Kaestner or her 
children, and the trustee’s contacts with Kaestner were 
“infrequent.”3  371 N. C. 133, 143, 814 S. E. 2d 43, 50 
(2018). The Trust was subject to New York law, Art. X, 
App. 69, the grantor was a New York resident, App. 44,
and no trustee lived in North Carolina, 371 N. C., at 134, 
814 S. E. 2d, at 45.  The trustee kept the Trust documents
and records in New York, and the Trust asset custodians 
were located in Massachusetts. Ibid.  The Trust also 
maintained no physical presence in North Carolina, made
no direct investments in the State, and held no real prop-
erty there. App. to Pet. for Cert. 52a–53a. 
—————— 

3 The state court identified only two meetings between Kaestner and 
the trustee in those years, both of which took place in New York. 371 
N. C. 133, 143, 814 S. E. 2d 43, 50 (2018).  The trustee also gave 
Kaestner accountings of trust assets and legal advice concerning the 
Trust. Id., at 135, 814 S. E. 2d, at 45. 
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The Trust agreement provided that the Kaestner Trust
would terminate when Kaestner turned 40, after the time 
period relevant here. After consulting with Kaestner and 
in accordance with her wishes, however, the trustee rolled 
over the assets into a new trust instead of distributing
them to her. This transfer took place after the relevant 
tax years.  See N. Y. Est., Powers & Trusts Law Ann. §10–
6.6(b) (West 2002) (authorizing this action). 

B 
North Carolina taxes any trust income that “is for the 

benefit of ” a North Carolina resident.  N. C. Gen. Stat. 
Ann. §105–160.2. The North Carolina Supreme Court
interprets the statute to authorize North Carolina to tax a 
trust on the sole basis that the trust beneficiaries reside in 
the State. 371 N. C., at 143–144, 814 S. E. 2d, at 51. 

Applying this statute, the North Carolina Department of
Revenue assessed a tax on the full proceeds that the
Kaestner Trust accumulated for tax years 2005 through
2008 and required the trustee to pay it.  See N. C. Gen. 
Stat. Ann. §105–160.2.  The resulting tax bill amounted to
more than $1.3 million. The trustee paid the tax under
protest and then sued in state court, arguing that the tax
as applied to the Kaestner Trust violates the Due Process 
Clause of the Fourteenth Amendment. 

The trial court decided that the Kaestners’ residence in 
North Carolina was too tenuous a link between the State 
and the Trust to support the tax and held that the State’s
taxation of the Trust violated the Due Process Clause. 
App. to Pet. for Cert. 62a.4  The North Carolina Court of 
Appeals affirmed, as did the North Carolina Supreme
Court. A majority of the State Supreme Court reasoned 
that the Kaestner Trust and its beneficiaries “have legally 
—————— 

4 The trial court also held that North Carolina’s tax violates the 
dormant Commerce Clause.  The state appellate courts did not affirm
on this basis, and we likewise do not address this challenge. 
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separate, taxable existences” and thus that the contacts
between the Kaestner family and their home State cannot 
establish a connection between the Trust “itself ” and the 
State. 371 N. C., at 140–142, 814 S. E. 2d, at 49. 

We granted certiorari to decide whether the Due Process 
Clause prohibits States from taxing trusts based only on
the in-state residency of trust beneficiaries.  586 U. S. ___ 
(2019). 

II 
The Due Process Clause provides that “[n]o State shall 

. . . deprive any person of life, liberty, or property, without 
due process of law.” Amdt. 14, §1. The Clause “centrally
concerns the fundamental fairness of governmental activ-
ity.” Quill Corp. v. North Dakota, 504 U. S. 298, 312 
(1992), overruled on other grounds, South Dakota v. Way-
fair, Inc., 585 U. S. ___, ___ (2018) (slip op., at 10). 

In the context of state taxation, the Due Process Clause 
limits States to imposing only taxes that “bea[r] fiscal
relation to protection, opportunities and benefits given by
the state.” Wisconsin v. J. C. Penney Co., 311 U. S. 435, 
444 (1940). The power to tax is, of course, “essential to the
very existence of government,” McCulloch v. Maryland, 4 
Wheat. 316, 428 (1819), but the legitimacy of that power 
requires drawing a line between taxation and mere unjus-
tified “confiscation.” Miller Brothers Co. v. Maryland, 347 
U. S. 340, 342 (1954). That boundary turns on the “[t]he
simple but controlling question . . . whether the state has 
given anything for which it can ask return.”  Wisconsin, 
311 U. S., at 444. 

The Court applies a two-step analysis to decide if a state 
tax abides by the Due Process Clause. First, and most 
relevant here, there must be “ ‘some definite link, some 
minimum connection, between a state and the person, 
property or transaction it seeks to tax.’ ”  Quill, 504 U. S., 
at 306. Second, “the ‘income attributed to the State for tax 
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purposes must be rationally related to “values connected
with the taxing State.” ’ ” Ibid.5 

To determine whether a State has the requisite “mini-
mum connection” with the object of its tax, this Court 
borrows from the familiar test of International Shoe Co. v. 
Washington, 326 U. S. 310 (1945).  Quill, 504 U. S., at 307. 
A State has the power to impose a tax only when the taxed 
entity has “certain minimum contacts” with the State such
that the tax “does not offend ‘traditional notions of fair 
play and substantial justice.’ ”  International Shoe Co., 326 
U. S., at 316; see Quill, 504 U. S., at 308.  The “minimum 
contacts” inquiry is “flexible” and focuses on the reason- 
ableness of the government’s action.  Quill, 504 U. S., at 
307. Ultimately, only those who derive “benefits and 
protection” from associating with a State should have 
obligations to the State in question.  International Shoe, 
326 U. S., at 319. 

III 
One can imagine many contacts with a trust or its con-

stituents that a State might treat, alone or in combination,
as providing a “minimum connection” that justifies a tax 
on trust assets. The Court has already held that a tax on
trust income distributed to an in-state resident passes
muster under the Due Process Clause.  Maguire v. Trefry, 
253 U. S. 12, 16–17 (1920).  So does a tax based on a trus-
tee’s in-state residence. Greenough, 331 U. S., at 498.  The 
Court’s cases also suggest that a tax based on the site of
trust administration is constitutional.  See Hanson v. 
Denckla, 357 U. S. 235, 251 (1958); Curry v. McCanless, 
307 U. S. 357, 370 (1939).

A different permutation is before the Court today.  The 
Kaestner Trust made no distributions to any North Caro-

—————— 
5 Because North Carolina’s tax on the Kaestner Trust does not meet 

Quill’s first requirement, we do not address the second. 
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lina resident in the years in question.  371 N. C., at 134– 
135, 814 S. E. 2d, at 45.  The trustee resided out of State, 
and Trust administration was split between New York
(where the Trust’s records were kept) and Massachusetts
(where the custodians of its assets were located).  Id., at 
134, 814 S. E. 2d, at 45.  The trustee made no direct in-
vestments in North Carolina in the relevant tax years,
App. to Pet. for Cert. 52a, and the settlor did not reside in
North Carolina.  371 N. C., at 134, 814 S. E. 2d, at 45.  Of 
all the potential kinds of connections between a trust and
a State, the State seeks to rest its tax on just one: the in-
state residence of the beneficiaries. Brief for Petitioner 
34–36; see App. to Pet. for Cert. 54a. 

We hold that the presence of in-state beneficiaries alone 
does not empower a State to tax trust income that has not 
been distributed to the beneficiaries where the beneficiar-
ies have no right to demand that income and are uncertain
ever to receive it. In limiting our holding to the specific
facts presented, we do not imply approval or disapproval
of trust taxes that are premised on the residence of benefi-
ciaries whose relationship to trust assets differs from that 
of the beneficiaries here. 

A 
In the past, the Court has analyzed state trust taxes for 

consistency with the Due Process Clause by looking to the 
relationship between the relevant trust constituent (set-
tlor, trustee, or beneficiary) and the trust assets that the
State seeks to tax. In the context of beneficiary contacts
specifically, the Court has focused on the extent of the in-
state beneficiary’s right to control, possess, enjoy, or re-
ceive trust assets. 

The Court’s emphasis on these factors emerged in two
early cases, Safe Deposit & Trust Co. of Baltimore v. Vir-
ginia, 280 U. S. 83 (1929), and Brooke v. Norfolk, 277 U. S. 
27 (1928), both of which invalidated state taxes premised 

49



 
 

 

 

 

 

  
 

 
  

 

 
 

 

 
  

 

   
 

  
 

  

 

 

8 NORTH CAROLINA DEPT. OF REVENUE v. KIMBERLEY 
RICE KAESTNER 1992 FAMILY TRUST 

Opinion of the Court 

on the in-state residency of beneficiaries.  In each case 
the challenged tax fell on the entirety of a trust’s property, 
rather than on only the share of trust assets to which the 
beneficiaries were entitled. Safe Deposit, 280 U. S., at 90, 
92; Brooke, 277 U. S., at 28.  In Safe Deposit, the Court 
rejected Virginia’s attempt to tax a trustee on the “whole
corpus of the trust estate,” 280 U. S., at 90; see id., at 93, 
explaining that “nobody within Virginia ha[d] present
right to [the trust property’s] control or possession, or to 
receive income therefrom,” id., at 91. In Brooke, the Court 
rejected a tax on the entirety of a trust fund assessed
against a resident beneficiary because the trust property 
“[wa]s not within the State, d[id] not belong to the [benefi-
ciary] and [wa]s not within her possession or control.”  277 
U. S., at 29.6 

On the other hand, the same elements of possession,
control, and enjoyment of trust property led the Court to 
uphold state taxes based on the in-state residency of bene-
ficiaries who did have close ties to the taxed trust assets. 
The Court has decided that States may tax trust income
that is actually distributed to an in-state beneficiary.  In 
those circumstances, the beneficiary “own[s] and enjoy[s]”
an interest in the trust property, and the State can exact a 
tax in exchange for offering the beneficiary protection. 
Maguire, 253 U. S., at 17; see also Guaranty Trust Co. v. 
Virginia, 305 U. S. 19, 21–23 (1938). 
—————— 

6 The State contends that Safe Deposit is no longer good law under 
the more flexible approach in International Shoe Co. v. Washington, 
326 U. S. 310 (1945), and also because it was premised on the view, 
later disregarded in Curry v. McCanless, 307 U. S. 357, 363 (1939), that
the Due Process Clause forbids “double taxation.”  Brief for Petitioner 
27–28, and n. 12. We disagree.  The aspects of the case noted here are 
consistent with the pragmatic approach reflected in International Shoe, 
and Curry distinguished Safe Deposit not because the earlier case 
incorrectly relied on concerns of double taxation but because the benefi-
ciaries there had “[n]o comparable right or power” to that of the settlor 
in Curry. 307 U. S., at 371, n. 6. 
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All of the foregoing cases reflect a common governing
principle: When a State seeks to base its tax on the in-
state residence of a trust beneficiary, the Due Process 
Clause demands a pragmatic inquiry into what exactly the 
beneficiary controls or possesses and how that interest 
relates to the object of the State’s tax.  See Safe Deposit, 
280 U. S., at 91. 

Although the Court’s resident-beneficiary cases are most 
relevant here, similar analysis also appears in the context 
of taxes premised on the in-state residency of settlors and 
trustees. In Curry, for instance, the Court upheld a Ten-
nessee trust tax because the settlor was a Tennessee 
resident who retained “power to dispose of ” the property, 
which amounted to “a potential source of wealth which
was property in her hands.”  307 U. S., at 370.  That prac-
tical control over the trust assets obliged the settlor “to
contribute to the support of the government whose protec-
tion she enjoyed.”  Id., at 371; see also Graves v. Elliott, 
307 U. S. 383, 387 (1939) (a settlor’s “right to revoke [a] 
trust and to demand the transmission to her of the intan-
gibles . . . was a potential source of wealth” subject to tax
by her State of residence).7 

A focus on ownership and rights to trust assets also 
featured in the Court’s ruling that a trustee’s in-state 
residence can provide the basis for a State to tax trust 
assets. In Greenough, the Court explained that the rela-
tionship between trust assets and a trustee is akin to the 
“close relationship between” other types of intangible 
property and the owners of such property.  331 U. S., at 

—————— 
7 Though the Court did not have occasion in Curry or Graves to ex-

plore whether a lesser degree of control by a settlor also could sustain a 
tax by the settlor’s domicile (and we do not today address that possibil-
ity), these cases nevertheless reinforce the logic employed by Safe 
Deposit, Brooke v. Norfolk, 277 U. S. 27 (1928), Maguire v. Trefry, 253 
U. S. 12 (1920), and Guaranty Trust Co. v. Virginia, 305 U. S. 19 
(1938), in the beneficiary context. 
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493. The trustee is “the owner of [a] legal interest in” the 
trust property, and in that capacity he can incur obliga-
tions, become personally liable for contracts for the trust,
or have specific performance ordered against him. Id., at 
494. At the same time, the trustee can turn to his home 
State for “benefit and protection through its law,” id., at 
496, for instance, by resorting to the State’s courts to 
resolve issues related to trust administration or to enforce 
trust claims, id., at 495.  A State therefore may tax a 
resident trustee on his interest in a share of trust assets. 
Id., at 498. 

In sum, when assessing a state tax premised on the in-
state residency of a constituent of a trust—whether bene-
ficiary, settlor, or trustee—the Due Process Clause de-
mands attention to the particular relationship between 
the resident and the trust assets that the State seeks to 
tax.  Because each individual fulfills different functions in 
the creation and continuation of the trust, the specific
features of that relationship sufficient to sustain a tax 
may vary depending on whether the resident is a settlor,
beneficiary, or trustee. When a tax is premised on the in-
state residence of a beneficiary, the Constitution requires
that the resident have some degree of possession, control, 
or enjoyment of the trust property or a right to receive 
that property before the State can tax the asset.  Cf. Safe 
Deposit, 280 U. S., at 91–92.8  Otherwise, the State’s rela-
tionship to the object of its tax is too attenuated to create 
the “minimum connection” that the Constitution requires. 
See Quill, 504 U. S., at 306. 

B 
Applying these principles here, we conclude that the 

—————— 
8 As explained below, we hold that the Kaestner Trust beneficiaries 

do not have the requisite relationship with the Trust property to justify
the State’s tax.  We do not decide what degree of possession, control, or
enjoyment would be sufficient to support taxation. 
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residence of the Kaestner Trust beneficiaries in North 
Carolina alone does not supply the minimum connection 
necessary to sustain the State’s tax. 

First, the beneficiaries did not receive any income from
the trust during the years in question. If they had, such
income would have been taxable. See Maguire, 253 U. S., 
at 17; Guaranty Trust Co., 305 U. S., at 23. 

Second, the beneficiaries had no right to demand trust
income or otherwise control, possess, or enjoy the trust
assets in the tax years at issue. The decision of when, 
whether, and to whom the trustee would distribute the 
trust’s assets was left to the trustee’s “absolute discretion.” 
Art. I, §1.2(a), App. 46–47.  In fact, the Trust agreement 
explicitly authorized the trustee to distribute funds to one 
beneficiary to “the exclusion of other[s],” with the effect of 
cutting one or more beneficiaries out of the Trust.  Art. I, 
§1.4, id., at 50.  The agreement also authorized the trus-
tee, not the beneficiaries, to make investment decisions 
regarding Trust property.  Art. V, §5.2, id., at 55–60. The 
Trust agreement prohibited the beneficiaries from assign-
ing to another person any right they might have to the 
Trust property, Art. XII, id., at 70–71, thus making the 
beneficiaries’ interest less like “a potential source of
wealth [that] was property in [their] hands.” Curry, 307 
U. S., at 370–371.9 

To be sure, the Kaestner Trust agreement also instructed 
the trustee to view the trust “as a family asset and to be 
liberal in the exercise of the discretion conferred,” suggest-
ing that the trustee was to make distributions generously
with the goal of “meet[ing] the needs of the Beneficiaries” 
in various respects.  Art. I, §1.4(c), App. 51.  And the trus-

—————— 
9 We do not address whether a beneficiary’s ability to assign a poten-

tial interest in income from a trust would afford that beneficiary 
sufficient control or possession over, or enjoyment of, the property to
justify taxation based solely on his or her in-state residence. 
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tee of a discretionary trust has a fiduciary duty not to “act
in bad faith or for some purpose or motive other than to 
accomplish the purposes of the discretionary power.”  2 
Restatement (Third) of Trusts §50, Comment c, p. 262 
(2003). But by reserving sole discretion to the trustee, the 
Trust agreement still deprived Kaestner and her children
of any entitlement to demand distributions or to direct the 
use of the Trust assets in their favor in the years in 
question.

Third, not only were Kaestner and her children unable 
to demand distributions in the tax years at issue, but they
also could not count on necessarily receiving any specific 
amount of income from the Trust in the future. Although
the Trust agreement provided for the Trust to terminate
in 2009 (on Kaestner’s 40th birthday) and to distribute 
assets to Kaestner, Art. I, §1.2(c)(1), App. 47, New York 
law allowed the trustee to roll over the trust assets into a 
new trust rather than terminating it. N. Y. Est., Powers 
& Trusts §10–6.6(b).  Here, the trustee did just that. 371 
N. C., at 135, 814 S. E. 2d, at 45.10 

—————— 
10 In light of these features, one might characterize the interests of 

the beneficiaries as “contingent” on the exercise of the trustee’s discre-
tion. See Fondren v. Commissioner, 324 U. S. 18, 21 (1945) (describing
“the exercise of the trustee’s discretion” as an example of a contin- 
gency); see also United States v. O’Malley, 383 U. S. 627, 631 (1966) (de-
scribing a grantor’s power to add income to the trust principal instead
of distributing it and “thereby den[y] to the beneficiaries the privilege
of immediate enjoyment and conditio[n] their eventual enjoyment upon 
surviving the termination of the trust”); Commissioner v. Estate of 
Holmes, 326 U. S. 480, 487 (1946) (the termination of a contingency
changes “the mere prospect or possibility, even the probability, that one 
may have [enjoyment of property] at some uncertain future time or 
perhaps not at all” into a “present substantial benefit”).  We have no 
occasion to address, and thus reserve for another day, whether a 
different result would follow if the beneficiaries were certain to receive 
funds in the future.  See, e.g., Cal. Rev. & Tax. Code Ann. §17742(a) 
(West 2019); Commonwealth v. Stewart, 338 Pa. 9, 16–19, 12 A. 2d 444, 
448–449 (1940) (upholding a tax on the equitable interest of a benefi-
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Like the beneficiaries in Safe Deposit, then, Kaestner 
and her children had no right to “control or posses[s]” the 
trust assets “or to receive income therefrom.”  280 U. S., at 
91. The beneficiaries received no income from the Trust, 
had no right to demand income from the Trust, and had no
assurance that they would eventually receive a specific 
share of Trust income.  Given these features of the Trust, 
the beneficiaries’ residence cannot, consistent with due 
process, serve as the sole basis for North Carolina’s tax on 
trust income.11 

IV 
The State’s counterarguments do not save its tax.
First, the State interprets Greenough as standing for the 

—————— 

ciary who had “a right to the income from [a] trust for life”), aff’d, 312 
U. S. 649 (1941). 

11 Because the reasoning above resolves this case in the Trust’s favor, 
it is unnecessary to reach the Trust’s broader argument that the 
trustee’s contacts alone determine the State’s power over the Trust.
Brief for Respondent 23–30.  The Trust relies for this proposition on 
Hanson v. Denckla, 357 U. S. 235 (1958), which held that a Florida 
court lacked jurisdiction to adjudicate the validity of a trust agreement 
even though the trust settlor and most of the trust beneficiaries were 
domiciled in Florida. Id., at 254.  The problem was that Florida law 
made the trustee “an indispensable party over whom the court [had to]
acquire jurisdiction” before resolving a trust’s validity, and the trustee 
was a nonresident. Ibid. In deciding that the Florida courts lacked
jurisdiction over the proceeding, the Court rejected the relevance of the 
trust beneficiaries’ residence and focused instead on the “acts of the 
trustee” himself, which the Court found insufficient to support jurisdic-
tion. Ibid. 

The State counters that Hanson is inapposite because the State’s tax
applies to the trust rather than to the trustee and because Hanson 
arose in the context of adjudicative jurisdiction rather than tax jurisdic-
tion.  Brief for Petitioner 21, n. 9; Reply Brief 16–17. 

There is no need to resolve the parties’ dueling interpretations of 
Hanson. Even if beneficiary contacts—such as residence—could be 
sufficient in some circumstances to support North Carolina’s power to
impose this tax, the residence alone of the Kaestner Trust beneficiaries 
cannot do so for the reasons given above. 
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broad proposition that “a trust and its constituents” are 
always “inextricably intertwined.”  Brief for Petitioner 26. 
Because trustee residence supports state taxation, the 
State contends, so too must beneficiary residence. The 
State emphasizes that beneficiaries are essential to a trust
and have an “equitable interest” in its assets. Greenough, 
331 U. S., at 494.  In Stone v. White, 301 U. S. 532 (1937),
the State notes, the Court refused to “shut its eyes to the 
fact” that a suit to recover taxes from a trust was in reality
a suit regarding “the beneficiary’s money.” Id., at 535. 
The State also argues that its tax is at least as fair as the 
tax in Greenough because the Trust benefits from North 
Carolina law by way of the beneficiaries, who enjoy secure
banks to facilitate asset transfers and also partake of 
services (such as subsidized public education) that obviate 
the need to make distributions (for example, to fund bene-
ficiaries’ educations). Brief for Petitioner 30–33. 

The State’s argument fails to grapple with the wide 
variation in beneficiaries’ interests.  There is no doubt 
that a beneficiary is central to the trust relationship, and
beneficiaries are commonly understood to hold “beneficial 
interests (or ‘equitable title’) in the trust property,” 2 
Restatement (Third) of Trusts §42, Comment a, at 186. In 
some cases the relationship between beneficiaries and
trust assets is so close as to be beyond separation. In 
Stone, for instance, the beneficiary had already received
the trust income on which the government sought to re-
cover tax. See 301 U. S., at 533.  But, depending on the
trust agreement, a beneficiary may have only a “future
interest,” an interest that is “subject to conditions,” or an 
interest that is controlled by a trustee’s discretionary 
decisions. 2 Restatement (Third) of Trusts §49, Comment 
b, at 243.  By contrast, in Greenough, the requisite connec-
tion with the State arose from a legal interest that neces-
sarily carried with it predictable responsibilities and 
liabilities.  See 331 U. S., at 494.  The different forms of 
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beneficiary interests counsels against adopting the cate-
gorical rule that the State urges. 

Second, the State argues that ruling in favor of the
Trust will undermine numerous state taxation regimes.
Tr. of Oral Arg. 8, 68; Brief for Petitioner 6, and n. 1. 
Today’s ruling will have no such sweeping effect.  North 
Carolina is one of a small handful of States that rely on
beneficiary residency as a sole basis for trust taxation, and
one of an even smaller number that will rely on the resi-
dency of beneficiaries regardless of whether the benefi-
ciary is certain to receive trust assets.12  Today’s decision
does not address state laws that consider the in-state 
residency of a beneficiary as one of a combination of fac-
tors, that turn on the residency of a settlor, or that rely
only on the residency of noncontingent beneficiaries, see, 
e.g., Cal. Rev. & Tax. Code Ann. §17742(a).13 We express 

—————— 
12 The State directs the Court’s attention to 10 other state trust taxa-

tion statutes that also look to trust beneficiaries’ in-state residency, see 
Brief for Petitioner 6, and n. 1, but 5 are unlike North Carolina’s 
because they consider beneficiary residence only in combination with
other factors, see Ala. Code §40–18–1(33) (2011); Conn. Gen. Stat. §12– 
701(a)(4) (2019 Cum. Supp.); Mo. Rev. Stat. §§143.331(2), (3) (2016); 
Ohio Rev. Code Ann. §5747.01(I)(3) (Lexis Supp. 2019); R. I. Gen. Laws 
§44–30–5(c) (2010).  Of the remaining five statutes, it is not clear that 
the flexible tests employed in Montana and North Dakota permit 
reliance on beneficiary residence alone. See Mont. Admin. Rule 
42.30.101(16) (2016); N. D. Admin. Code §81–03–02.1–04(2) (2018). 
Similarly, Georgia’s imposition of a tax on the sole basis of beneficiary 
residency is disputed.  See Ga. Code Ann. §48–7–22(a)(1)(C) (2017); 
Brief for Respondent 52, n. 20.  Tennessee will be phasing out its 
income tax entirely by 2021.  H. B. 534, 110th Gen. Assem., Reg. Sess. 
(2017) (enacted); see Tenn. Code Ann. §67–2–110(a) (2013).  That leaves 
California, which (unlike North Carolina) applies its tax on the basis of
beneficiary residency only where the beneficiary is not contingent.  Cal. 
Rev. & Tax. Code Ann. §17742(a); see also n. 10, supra. 

13 The Trust also raises no challenge to the practice known as throw-
back taxation, by which a State taxes accumulated income at the time 
it is actually distributed.  See, e.g., Cal. Rev. & Tax. Code Ann. 
§17745(b). 
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no opinion on the validity of such taxes. 
Finally, North Carolina urges that adopting the Trust’s

position will lead to opportunistic gaming of state tax 
systems, noting that trust income nationally exceeded 
$120 billion in 2014.  See Brief for Petitioner 39, and n. 13. 
The State is concerned that a beneficiary in Kaestner’s
position will delay taking distributions until she moves to 
a State with a lower level of taxation, thereby paying less 
tax on the funds she ultimately receives.  See id., at 40. 

Though this possibility is understandably troubling to 
the State, it is by no means certain that it will regularly 
come to pass. First, the power to make distributions to 
Kaestner or her children resides with the trustee.  When 
and whether to make distributions is not for Kaestner to 
decide, and in fact the trustee may distribute funds to 
Kaestner while she resides in North Carolina (or deny her
distributions entirely). Second, we address only the cir-
cumstances in which a beneficiary receives no trust in-
come, has no right to demand that income, and is uncer-
tain necessarily to receive a specific share of that income. 
Settlors who create trusts in the future will have to weigh 
the potential tax benefits of such an arrangement against 
the costs to the trust beneficiaries of lesser control over 
trust assets. In any event, mere speculation about nega-
tive consequences cannot conjure the “minimum connec-
tion” missing between North Carolina and the object of 
its tax. 

* * * 
For the foregoing reasons, we affirm the judgment of the

Supreme Court of North Carolina. 
It is so ordered. 
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ALITO, J., concurring 

SUPREME COURT OF THE UNITED STATES 

No. 18–457 

NORTH CAROLINA DEPARTMENT OF REVENUE, 
PETITIONER v. THE KIMBERLEY RICE 

KAESTNER 1992 FAMILY TRUST 

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF 
NORTH CAROLINA 

[June 21, 2019] 

JUSTICE ALITO, with whom THE CHIEF JUSTICE and 
JUSTICE GORSUCH join, concurring. 

I join the opinion of the Court because it properly con-
cludes that North Carolina’s tenuous connection to the 
income earned by the trust is insufficient to permit the 
State to tax the trust’s income.  Because this connection is 
unusually tenuous, the opinion of the Court is circum-
scribed. I write separately to make clear that the opinion
of the Court merely applies our existing precedent and 
that its decision not to answer questions not presented by 
the facts of this case does not open for reconsideration any 
points resolved by our prior decisions. 

* * * 
Kimberley Rice Kaestner is the beneficiary of a trust

established by her father.  She is also a resident of North 
Carolina. Between 2005 and 2008, North Carolina re-
quired the trustee, who is a resident of Connecticut, to pay
more than $1.3 million in taxes on income earned by the 
assets in the trust. North Carolina levied this tax because 
of Kaestner’s residence within the State. 

States have broad discretion to structure their tax sys-
tems. But, in a few narrow areas, the Federal Constitu-
tion imposes limits on that power. See, e.g., McCulloch v. 
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Maryland, 4 Wheat. 316 (1819); Comptroller of Treasury of 
Md. v. Wynne, 575 U. S. ___ (2015).  The Due Process 
Clause creates one such limit. It imposes restrictions on
the persons and property that a State can subject to its 
taxation authority. “The Due Process Clause ‘requires
some definite link, some minimum connection, between a 
state and the person, property or transaction it seeks to 
tax.’ ”  Quill Corp. v. North Dakota, 504 U. S. 298, 306 
(1992) (quoting Miller Brothers Co. v. Maryland, 347 U. S. 
340, 344–345 (1954)), overruled in part on other grounds 
by South Dakota v. Wayfair, Inc., 585 U. S. ___ (2018). 
North Carolina assesses this tax against the trustee and
calculates the tax based on the income earned by the trust.
N. C. Gen. Stat. Ann. §105–160.2 (2017).  Therefore we 
must look at the connections between the assets held in 
trust and the State. 

It is easy to identify a State’s connection with tangible 
assets. A tangible asset has a connection with the State in 
which it is located, and generally speaking, only that State
has power to tax the asset.  Curry v. McCanless, 307 U. S. 
357, 364–365 (1939). Intangible assets—stocks, bonds, or 
other securities, for example—present a more difficult 
question.

In the case of intangible assets held in trust, we have 
previously asked whether a resident of the State imposing
the tax has control, possession, or the enjoyment of the 
asset. See Greenough v. Tax Assessors of Newport, 331 
U. S. 486, 493–495 (1947); Curry, supra, at 370–371; Safe 
Deposit & Trust Co. of Baltimore v. Virginia, 280 U. S. 83, 
93–94 (1929); Brooke v. Norfolk, 277 U. S. 27, 28–29 
(1928). Because a trustee is the legal owner of the trust
assets and possesses the powers that accompany that 
status—power to manage the investments, to make and 
enforce contracts respecting the assets, to litigate on be-
half of the trust, etc.—the trustee’s State of residence can 
tax the trust’s intangible assets.  Greenough, supra, at 
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3 Cite as: 588 U. S. ____ (2019) 

ALITO, J., concurring 

494, 498. Here, we are asked whether the connection 
between a beneficiary and a trust is sufficient to allow the
beneficiary’s State of residence to tax the trust assets and 
the income they earn while the assets and income remain 
in the trust in another State.  Two cases provide a clear 
answer. 

In Brooke, Virginia assessed a tax on the assets of a
trust whose beneficiary was a resident of Virginia.  The 
trustee was not a resident of Virginia and administered 
the trust outside the Commonwealth.  Under the terms of 
the trust, the beneficiary was entitled to all the income of 
the trust and had paid income taxes for the money that 
had been transferred to her. But the Court held that, 
despite the beneficiary’s present and ongoing right to 
receive income from the trust, Virginia could not impose 
taxes on the undistributed assets that remained within 
the trust because “the property is not within the State, 
does not belong to the petitioner and is not within her 
possession or control.”  277 U. S., at 29.  Even though the
beneficiary was entitled to and received income from the
trust, we observed that “she [wa]s a stranger” to the assets 
within the trust because she lacked control, possession, or
enjoyment of them. Ibid. 

In Safe Deposit, Virginia again attempted to assess 
taxes on the intangible assets held in a trust whose trus-
tee resided in Maryland. The beneficiaries were children 
who lived in Virginia.  Under the terms of the trust, each 
child was entitled to one half of the trust’s assets (both the 
original principal and the income earned over time) when
the child reached the age of 25. Despite their entitlement 
to the entire corpus of the trust, the Court held that the 
beneficiaries’ residence did not allow Virginia to tax the 
assets while they remained in trust.  “[N]obody within
Virginia has present right to [the assets’] control or pos-
session, or to receive income therefrom, or to cause them 
to be brought physically within her borders.”  280 U. S., at 
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91.* The beneficiaries’ equitable ownership of the trust
did not sufficiently connect the undistributed assets to 
Virginia as to allow taxation of the trust. The beneficiar-
ies’ equitable ownership yielded to the “established fact of 
legal ownership, actual presence and control elsewhere.” 
Id., at 92. 

Here, as in Brooke and Safe Deposit, the resident benefi-
ciary has neither control nor possession of the intangible 
assets in the trust. She does not enjoy the use of the trust 
assets. The trustee administers the trust and holds the 
trust assets outside the State of North Carolina.  Under 
Safe Deposit and Brooke, that is sufficient to establish that 
North Carolina cannot tax the trust or the trustee on the 
intangible assets held by the trust. 

* * * 
The Due Process Clause requires a sufficient connection 

between an asset and a State before the State can tax the 
asset. For intangible assets held in trust, our precedents
dictate that a resident beneficiary’s control, possession, 
and ability to use or enjoy the asset are the core of the 
inquiry. The opinion of the Court rightly concludes that
the assets in this trust and the trust’s undistributed in-
come cannot be taxed by North Carolina because the 
resident beneficiary lacks control, possession, or enjoy-
ment of the trust assets. The Court’s discussion of the 
peculiarities of this trust does not change the governing 
standard, nor does it alter the reasoning applied in our
earlier cases. On that basis, I concur. 

—————— 

*Although the Court noted that no Virginian had a present right “to 
receive income therefrom,” Brooke—where the beneficiary was entitled
to and received income from the trust—suggests that even if the chil-
dren had such a right, it would not, alone, justify taxing the trust 
corpus. 
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S.D. New York.
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v.

BERMUDA COMMERCIAL BANK LIMITED, BCB Paragon Trust Limited (f/k/a BCB Trust Company
Limited), Neil De Ste Croix, Andrew Peat, Andrew Peat Finanz Consultants (a/k/a Andrew Peat:

Group Holdings), Stanley Chesed, Profco International (a/k/a Chesed Financial), Defendants.

No. 13 Civ. 9148(AT).
|

Signed March 18, 2015.

MEMORANDUM AND ORDER

ANALISA TORRES, District Judge.

*1  Plaintiff, LVAR, L.P., brings this diversity action against various defendants for breach of contract, breach of
fiduciary duty, fraud and negligence resulting from the mismanagement of Plaintiff's trust. Two sets of Defendants,
Bermuda Commercial Bank Limited, BCB Paragon Trust Limited, and Neil de ste Croix (the “Bermuda Defendants”)
and Andrew Peat and Andrew Peat Finanz Consultants (the “Peat Defendants”), move to dismiss on forum non
conveniens grounds. For the reasons stated below, the motion is GRANTED.

BACKGROUND

On May 22, 2009, Plaintiff, a family limited partnership organized in New York, entered into a trust agreement (the
“Trust Agreement”) with BCB Paragon Trust Limited, f/k/a BCB Trust Company Limited (“BCB Trust Company”)

to establish the LVAR Trust. Compl. ¶¶ 5, 22. 1  BCB Trust Company is a subsidiary of Bermuda Commercial Bank
Limited, also a Defendant in this action, and both are Bermuda-based corporations. Id. ¶¶ 6–7. Pursuant to the Trust
Agreement, BCB Trust Company was appointed as trustee for the LVAR Trust, and Plaintiff was designated as the sole
beneficiary. Id. ¶ 22; see also id. Ex. B (the Trust Agreement). Neil de ste Croix, another Defendant in this action, is an
employee of BCB Trust Company and was responsible for managing LVAR Trust investments on behalf of BCB Trust
Company. Id. ¶ 8. The LVAR Trust contained $7 million in assets and was established to provide for the living expenses
of Plaintiff's partners. Id. ¶ 20.

1 Prior to 2009, the Bermuda Defendants managed Plaintiff's assets in a separate trust, the Underwriters/Hubrecht Irrevocable
Insurance Trust, consisting of “a portfolio of highly-rated and conservative United Kingdom insurance investment bonds.”
Compl. ¶ 21.

At some point after the creation of the LVAR Trust, the Bermuda Defendants engaged Defendants Andrew Peat, an
investment advisor and the owner of Defendant Andrew Peat Finanz Consultants, and Stanley Chesed, an investment
advisor and senior representative of Defendant PROFCO International a/k/a Chesed Financial (collectively, the “Chesed

Defendants”), 2  to serve as investment advisors to the LVAR Trust. Id. ¶¶ 9–12, 32.
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2 The Chesed Defendants have not appeared in this action.

Plaintiff alleges that in October 2009, Defendants colluded to reallocate over 80% of the assets of the LVAR Trust
into two speculative and high-risk investments, Argyle Funds SPC Inc. (“Argyle”) and Axiom Legal Financing Fund
(“Axiom”) in violation of the Trust Agreement and the agreed-upon investment strategy for the LVAR Trust and for
their own benefit. Id. ¶ 33–36. The Peat Defendants are the exclusive distributor of Argyle funds and earn substantial
fees for placing clients into them, but they failed to disclose this potential conflict of interest to Plaintiff. Id. ¶¶ 39, 47.

As part of their scheme, Defendants collectively provided false and misleading offering and investment materials that
misrepresented the risk and diversification of the Argyle and Axiom funds. See id. ¶¶ 43, 47–51. Using these deceptive
materials, Defendants convinced Alice Walker, one of Plaintiff's limited partners, to authorize the reallocation. Id. ¶¶
54–59. After the restructuring was approved, Defendants repeatedly misrepresented the status and value of the LVAR
Trust assets with false financial statements. See id. ¶¶ 74, 77–80.

*2  In January 2012, the Argyle funds, which comprised two-thirds of the LVAR Trust's assets, announced a suspension
of redemptions from the fund, id. ¶ 61, and in October 2012, the Axiom funds suspended redemptions as well, id. ¶ 69.
Although Defendants were aware of the suspensions at the time, they continued to misrepresent the health of the LVAR
Trust and failed to inform Plaintiff of the suspensions until June 26, 2013. Id. ¶¶ 67, 71, 83, 85, 86. As a result, Plaintiff
alleges that Defendants' actions harmed the LVAR Trust and depleted nearly all of its assets. Id. ¶ 93.

DISCUSSION

I. Forum non conveniens and Forum Selection Clauses
Two sets of Defendants, the Bermuda Defendants and the Peat Defendants, move for dismissal on the basis of a

controlling forum selection clause within the Trust Agreement. 3  The forum selection clause at issue states: “This Trust
is established under, and (subject to Clause 23.1) the Proper Law of this Trust shall be, the laws of Bermuda and the
courts of Bermuda shall be the forum for the administration thereof.” Compl. Ex. B § 2.2.

3 Although the Peat Defendants also move to dismiss for lack of personal jurisdiction, the Court need not reach the issue when
disposing of an action on forum non conveniens grounds. Sinochem Int'l Co. v. Malaysia Int'l Shipping Corp., 549 U.S. 422,
432 (2007).

The Supreme Court recently clarified that “the appropriate way to enforce a forum-selection clause pointing to a state
or foreign forum is through the doctrine of forum non conveniens.” Atlantic Marine Const. Co. v. U.S. Dist. Court for
W. Dist. of Texas, 134 S.Ct. 568, 580 (2013). Rather than employ a traditional forum non conveniens inquiry, courts in
this Circuit must utilize a separate four-part test when presented with a valid forum selection cause. The analysis begins
by evaluating:

(1) whether the clause was reasonably communicated to the party resisting enforcement; (2) whether
the clause is mandatory or permissive, i.e., whether the parties are required to bring any dispute to
the designated forum or simply permitted to do so; and (3) whether the claims and parties involved
in the suit are subject to the forum selection clause.

Martinez v. Bloomberg LP, 740 F.3d 211, 217 (2d Cir.2014) (alterations and internal quotation marks omitted) (citing
Phillips v. Audio Active Ltd., 494 F.3d 378, 383 (2d Cir.2007)). The second and third prongs of the analysis are to be
interpreted according to the substantive law designated by any choice-of-law provision in the agreement. Id. at 217–18. If
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a court finds that the forum selection clause was communicated to the resisting party, is mandatory, and covers the claims
and parties involved, it is presumed enforceable. Id. at 217. Under the fourth prong of the analysis, however, a resisting
party may rebut this presumption by making “a sufficiently strong showing that enforcement would be unreasonable or
unjust, or that the clause was invalid for such reasons as fraud or overreaching.” Id.

II. Whether the Forum Selection Clause is Enforceable
Plaintiff does not appear to dispute that the forum selection clause was reasonably communicated, and, in any event,
the forum selection clause is clear in the agreement. See Allianz Global Corporate & Specialty v. Chiswick Bridge, 13 Civ.
7559, 2014 WL 4674644, at *3 (S.D.N.Y. Sept. 19, 2014) (“The TGL forum selection clause contains clear, unambiguous
language identifying the Hong Kong courts as the exclusive jurisdiction for legal disputes. This language constituted
reasonable communication of the provision to Southern Telecom.”). Plaintiff's challenge rests with second and third
elements of the analysis-whether the clause is permissive or mandatory and whether the claims and parties are subject
to the clause.

*3  First, regarding whether the forum selection clause is permissive or mandatory, a clause is considered mandatory
if it either confers exclusive jurisdiction on a particular forum or uses obligatory venue language. Phillips, 494 F.3d at
386. In this case, the forum selection clause includes clear obligatory language and is, therefore, mandatory. The clause
states that “the Proper Law of this Trust shall be, the laws of Bermuda and the courts of Bermuda shall be the forum
for the administration thereof.” Compl. Ex. B § 2.2 (emphasis added). Unlike the cases cited by Plaintiff, the clause in
the Trust Agreement not only specifies where jurisdiction “shall be” appropriate but also commands that Bermudan
courts shall be “the forum” for administration. See Re A Trust [2012] Bda LR 79, [62] (holding that a nearly identical
forum selection clause was mandatory). The combination of “shall be” and “the forum” indicates an intent to designate
Bermuda as the forum, rather than merely a forum, for litigating disputes related to the LVAR Trust. Compare Global
Seafood Inc. v. Bantry Bay Mussels Ltd., 659 F.3d 221, 226 (2d Cir.2011) (holding that a clause that specified that a
dispute was “governed” by Irish law and Irish courts was insufficient to confer exclusive jurisdiction without specific
language such as “are to be brought” that would suggest a desire to channel disputes to a particular forum), with Yakin
v. Tyler Hill Corp., 566 F.3d 72, 76 (2d Cir.2009) (holding that a forum selection clause that provided that “any dispute
that may arise out of this agreement ... shall be in Nassau County, New York” was mandatory).

Second, Plaintiff argues that the phrase “for the administration thereof means that its claims are not within the scope
of the forum selection clause because the phrase narrows the clause to encompass only “administrative” matters of
the LVAR Trust such as interpretive questions and requests for information. The Court disagrees. In Re A Trust, the
Supreme Court of Bermuda held that a beneficiary's foreign action seeking information about trust assets was covered
by a forum selection clause also containing the phrase “for the administration of.” Re A Trust at [70], [73]. The Supreme
Court of Bermuda explained that “[t]he better view is that a modern draftsman using the terms ‘administration’ in
a trust forum clause does not have in mind now rare administration actions, but, rather, is merely seeking to signify
the administration of a trust in a general sense by the domiciliary courts of the trust.” Id. at [69]. Other courts and
commentators have similarly employed a less strained definition of “administration” in the context of a trust. See,
e.g., In re Lloyd's Am. Trust Fund Litig ., 954 F.Supp. 656, 681 (S.D.N.Y.1997) (noting that “[a]dministration of a
trust normally rests with the trustee” in declining to dismiss a claim for breach of fiduciary duty against a trustee);
Restatement (Third) of Trusts § 76 (2007) (“In administering the trust, the trustee's responsibilities include performance
of the following functions: (a) ascertaining the duties and powers of the trusteeship, and the beneficiaries and purposes
of the trust; (b) collecting and protecting trust property; (c) managing the trust estate to provide returns or other
benefits from trust property....”). Here, Plaintiff's claims are plainly related to the “administration” of the LVAR Trust
and are covered by the clause. Plaintiff alleges that Defendants violated their obligations to Plaintiff and the LVAR
Trust by misrepresenting the risks of investments, concealing losses from Plaintiff, and depleting assets. The purported
fraud involves misinformation about LVAR Trust assets and investments supplied by Defendants. Plaintiff's claims are
intricately related to the LVAR Trust's administration. Moreover, it is unclear why a suit seeking information about
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a trust's assets would fall within the ambit of “administration,” but a suit seeking to recover or account for the same
assets would not.

*4  In response, Plaintiff offers non-binding authorities such the Jersey Court of Appeal, the Cayman Grand Court,
and its own Bermuda law expert. Pl. Opp. to Bermuda Defs. 8–9, ECF No. 20. These are unpersuasive. Plaintiff also
points to the Supreme Court of Bermuda's mention in Re A Trust of “obvious examples of potential claims not caught by
the clause” such as “claims brought by trustees against strangers to the trust or beneficiaries to recover trust property,”
but the Bermuda Court clarified that the examples provided “clearly have no connection with the administration of
the trust.” Id. at [67]. In contrast, the claims at issue in this litigation are clearly connected to the management of the
LVAR Trust.

The Court also finds that all of the parties involved are covered by the forum selection clause. Only Plaintiff and
BCB Trust Company signed the Trust Agreement, Compl. Ex. B, at 1, so Plaintiff argues that the remaining Bermuda
Defendants and the Peat Defendants cannot invoke the forum selection clause because they are non-signatories.
However, “a non-signatory to a contract containing a forum selection clause may enforce the forum selection clause
against a signatory when the non-signatory is ‘closely related’ to another signatory.” Magi XXI, Inc. v. Stato della
Citta del Vaticano, 714 F.3d 714, 723 (2d Cir.2013). “Closely related” means that “the relationship between the non-
signatory and that latter signatory must be sufficiently close that the non-signatory's enforcement of the forum selection
clause is ‘foreseeable’ to the signatory against whom the non-signatory wishes to enforce the forum selection clause.”
Id. (alteration omitted). These conditions are met here. Bermuda Commercial Bank Limited, its subsidiary BCB Trust
Company, and its employee, Neil de ste Croix, were all openly involved in establishing and managing the LVAR Trust
such that Plaintiff could have foreseen that these parties might enforce the clause against it. See In re Optimal U.S. Litig.,
813 F.Supp.2d 351, 369–70 (S.D.N.Y.2011) (holding that a non-signatory bank, its subsidiaries, and an employee facing
similar allegations resulting the same misconduct were “closely related” enough to assert a forum selection clause). In
addition, Plaintiff alleges a claim for breach of contract of the Trust Agreement against all of the Bermuda Defendants,
not just BCB Trust Company, indicating that Plaintiff understood that the Bermuda Defendants were bound by the
Trust Agreement regardless of their signatory status. See Compl. ¶¶ 94–99. Plaintiff's complaint also makes clear that
the Peat Defendants are sufficiently related to the Bermuda Defendants such that their invocation of the forum selection
clause was foreseeable. Plaintiff alleges that the Peat Defendants “work[ed] in close concert with each of the Defendants,
including as an agent of [the Bermuda Defendants], in soliciting the investments at issue,” Compl. ¶ 10, and the Trust
Agreement itself provides BCB Trust Company with the “power to engage the services of such investment counsel,
advisor or manager (the ‘Investment Advisor’) as the Trustee may from time to time think fit (including any Trustee or
any parent, subsidiary or affiliate of a corporate Trustee) in order to obtain advice on the investment and reinvestment
of the Trust Fund,” Compl. Ex. B § 10.21.1. These facts highlight the close relationship between the signatories to the
Trust Agreements and the Peat Defendants, and the Court, therefore, finds that all of the parties are covered by the
forum selection clause. See BNY AIS Nominees Ltd. v. Quan, 609 F.Supp.2d 269, 277 (D.Conn.2009) (permitting a non-
signatory investment advisor to enforce a Bermuda-designating forum selection clause against a signatory).

III. Rebuttal of the Presumption of Enforceability
*5  Having determined that the clause is presumably enforceable, the Court turns to whether Plaintiff can rebut the

presumption. Plaintiff contends that enforcing the clause would be unjust because it is “cleverly camouflaged,” because
some of the allegations include events in New York, and because its partners are too elderly to litigate in Bermuda.

Pl. Opp. to Bermuda Def. 16–17. These arguments are unavailing. 4  Plaintiff's partners willingly established a trust in
Bermuda containing $7 million in assets that contemplated an involvement with Bermudan law and courts. None of these
arguments are sufficient to undermine the terms of the bargain struck between the parties. See Premium Risk Grp., Inc.
v. Legion Ins. Co., 294 A.D.2d 345, 346 (2d Dep't 2002) (“Enforcement of forum selection clauses provide certainty and
predictability in resolving disputes, particularly those involving international business agreements.”). The Court finds
Plaintiff's remaining contentions regarding the enforceability of the clause to be without merit.
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LVAR, L.P. v. Bermuda Commercial Bank Ltd., Not Reported in F.Supp.3d (2015)

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 5

4 Plaintiff relies heavily on Cromer Fin. Ltd. v. Berger, 158 F.Supp.2d 347, 351 (S.D.N.Y.2001), but unlike this case, Cromer
did not involve the enforcement of a valid forum selection clause.

CONCLUSION

Accordingly, Defendants' motion is GRANTED. 5  The Clerk of Court is directed to terminate the motions at ECF Nos.
16 and 25 and to close the case.

5 Although the Chesed Defendants have not yet appeared, the Court nonetheless dismisses the action in its entirety because the
grounds for dismissal apply to all Defendants. See Banco De Serguros Del Estado v. J.P. Morgan Chase & Co., 500 F.Supp.2d
251, 265 n. 18 (S.D.N.Y.2007) ( “[T]he non-moving Defendants have not been served. However, even had they been served
and even in the more unlikely event that the Court had found that it had personal jurisdiction over them, it would still dismiss
the case against them on the ground of forum non conveniens.”).

SO ORDERED.

All Citations

Not Reported in F.Supp.3d, 2015 WL 1267368

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.

67

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001714045&pubNum=0004637&originatingDoc=I7dab02fad0cd11e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_351&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_351
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011947012&pubNum=0004637&originatingDoc=I7dab02fad0cd11e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_265&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_265
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011947012&pubNum=0004637&originatingDoc=I7dab02fad0cd11e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_265&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_265


Status: Positive or Neutral Judicial Treatment

Crociani and others v Crociani and others v Princess Camilla de Bourbon des
Deux Siciles

Privy Council Appeal No 0061 of 2014

Court of Appeal of the Bailiwick of Jersey

26 November 2014

[2014] UKPC 40

2014 WL 6633432

before Lord Neuberger Lord Mance Lord Reed Lord Hughes Lord Hodge

26 November 2014

Heard on 7 and 8 October 2014

Representation

Appellants David Brownbill QC John Kelleher Edward Cumming Daniel Warents (Instructed
by Charles Russell Speechlys LLP ).

Respondents Simon Taube QC Eason Rajah QC Anthony Robinson (Instructed by Harcus
Sinclair ).

Intervener Nicholas Le Poidevin QC Nuno Santos-Costa (Instructed by Collas Crill ).

Judgment

Lord Neuberger:

Background

Introductory

1 The principal issue on this appeal is whether proceedings (“the Proceedings”) brought in the
Royal Court of Jersey by Cristiana Crociani (“Cristiana”) and others (“the respondents”) against
her mother Edoarda Crociani (“Mme Crociani”) and others (“the appellants”) should be stayed on
the ground that they were brought in breach of an exclusive jurisdiction clause contained in
clause 12 of a Trust Deed made on 24 December 1987 (“the 1987 Deed”). The determination of
this issue involves resolving the following disputes, namely (i) (a) whether clause 12 of the 1987
Deed (“clause 12”) is an exclusive jurisdiction clause, and (b) if so, in the events which have
happened, whether it confers exclusive jurisdiction on the courts of Mauritius in respect of the
claims made in the Proceedings, and (ii) if so, whether the Proceedings should be stayed. The
appellants contend that the answer to these questions is yes, and the respondents argue that it is
no.

2 The Royal Court (Commissioner Clyde-Smith, and Jurats Fisher and Blampied) held that (i)
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clause 12 did not confer exclusive jurisdiction on the Mauritian courts in this case as most of the
claims were based on allegations against Jersey trustees and were governed by Jersey law, but
that (ii) if the clause conferred exclusive jurisdiction on the Mauritian courts in respect of the
claims, the Proceedings should nonetheless be permitted to proceed in Jersey. The Jersey Court
of Appeal (the Hon Michael Beloff QC, Sir John Nutting Bt QC, and Mr John Martin QC) (i)
considered that clause 12 was not concerned with jurisdiction, but went on to hold (ii) that, even if
the clause did accord exclusive jurisdiction to the Mauritian courts, the Royal Court had reached
a conclusion which it was entitled to reach, and with which the Court of Appeal should not
interfere. Accordingly, they dismissed the appellants' appeal.

3 With the permission of the Court of Appeal, the appellants now appeal to Her Majesty. In order
for their appeal to succeed, they have to establish each of the following points. First, on issue (i)
that (a) contrary to the view of the Court of Appeal, and to the holding of the Royal Court, clause
12 is an exclusive jurisdiction clause, and (b) it confers exclusive jurisdiction in relation to the
Proceedings on the Mauritian courts. Secondly, on issue (ii), (a) that the Royal Court erred in
holding that the Proceedings could nonetheless proceed in Jersey, and therefore the Court of
Appeal erred in holding that they could not interfere with that holding, and (b) that Her Majesty
ought therefore to reconsider the issue, and should decide that the Proceedings must be stayed.

4 The Proceedings have a fairly long substantive and procedural history, and it is only necessary
to set out relatively few facts leading up to this appeal for the purpose of resolving it. This
judgment will begin by setting out the strictly relevant background, and will then turn to the two
main issues, namely, (i) whether the effect of clause 12 is to bestow exclusive jurisdiction on the
courts of Mauritius, and (ii) if so, the appropriateness of permitting the Proceedings to continue in
Jersey.

The facts

5 The 1987 Deed was entered into by Mme Crociani (therein described as “the Settlor”), for the
purpose of creating a trust (“the Grand Trust”). The Deed began by stating that the Settlor settled
a Secured Term Note (“the promissory note”) on (i) the Settlor herself (who was then residing in
Mexico), (ii) Girolamo Cartia (an Italian resident) and (iii) Bankamerica Trust and Banking
Corporation (“Bankamerica”, a Bahamas Corporation) as trustees (“the original trustees”). The
intended beneficiaries included Mme Crociani's two daughters, Princess Camilla de Bourbon des
Deux Siciles (“Camilla”) and Cristiana, for whose benefit the promissory note was to be held in
two equal shares. Thereafter, various other assets accrued to the Grand Trust.

6 The 1987 Deed conferred various powers on the trustees, including the right to pay income
from their respective shares to Camilla and Cristiana, or, in each case, the Camillo Crociani
Foundation IBC (Bahamas) Ltd (“the Foundation”), as well as the right to pay capital to Camilla or
Cristiana from their respective shares. There were also provisions for each sister's share to pass
to their respective issue on their respective deaths. Clause 11 empowered the trustees to pay the
whole or any part of the trust funds to another trust.

7 The principally relevant provisions of the 1987 Deed for present purposes were clauses 12 and
15. Clause 15 provided that:

“Except as herein provided, the validity and construction of this Agreement and each
trust thereby created shall be governed by the law of the Commonwealth of The
Bahamas which shall be the forum for the administration thereof.”

Clause 12 was in these terms (and for convenience it is here divided into numbered sub-clauses,
although it is a monolithic provision in the 1987 Deed):

“(1) Notwithstanding any of the trusts, powers and provisions herein contained the
Trustees shall have power at any time or times … at the absolute discretion of the
Trustees …

(2) to resign as Trustees and to appoint a new trustee or new trustees outside the
jurisdiction at that time applicable to the trusts hereunder as Trustees hereof and
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(3) to declare that the trusts hereof shall be read and take effect according to the laws of
the country of the residence or incorporation of such new Trustee or Trustees and

(4) upon such appointment being made the then Trustee or Trustees shall immediately
stand possessed of the Trust Fund upon trust for the new Trustee or Trustees as soon
as possible

(5) so that the Trust Fund shall continue to be held upon the trusts hereof but subject to
and governed by the law of the country of residence or incorporation of such new
Trustee or Trustees and

(6) thereafter the rights of all persons and the construction and effect of each and every
provision hereof shall be subject to the exclusive jurisdiction of and construed only
according to the law of the said country which shall become the forum for the
administration of the trusts hereunder

(7) (but so that nonetheless the then Trustee or Trustees or the new Trustee or Trustees
may by deed declare that the trusts hereof shall continue to be read and take effect
according to the laws of the …Bahamas as provided by clause [15] hereof)

(8) and clause [15] hereof shall take effect and be subject to the provisions hereinbefore
declared by this Clause.”

8 There have been various changes of trustee, but for present purposes it is only necessary to
mention that from October 2007, the trustees were Mme Crociani, Paul Foortse and BNP Paribas
Jersey Trust Corporation (“BNP”) (together, “the Jersey Trustees”), as a result of which it is
common ground that the effect of clause 12 was that the proper law became that of Jersey.
Between 2007 and 2011, various distributions were made from the Grand Trust. On 9 February
2010, the Jersey Trustees executed a deed (“the 2010 Deed”) appointing all the assets of the
Grand Trust (except the promissory note) to another trust, the Fortunate Trust, of which Mme
Crociani was both a trustee (together with BNP) and a beneficiary (together with Camilla and
Cristiana and their respective children). By clause 8, the parties to the 2010 Deed “irrevocably
submit[ted] to the non-exclusive jurisdiction of the courts of [Jersey]”.

9 Relations between Mme Crociani and Cristiana deteriorated in early 2011, and Cristiana moved
out of her mother's home. In June 2011, Mme Crociani revoked the Fortunate Trust and withdrew
all its assets for her benefit. Towards the end of 2011, Cristiana raised allegations that the Jersey
Trustees had acted wrongly and threatened to take steps against them. On 10 February 2012,
the Jersey Trustees executed a deed (“the 2012 Deed”) under which they resigned as trustees,
and appointed Appleby Trust (Mauritius) Ltd (“Appleby”), a company incorporated and registered
in Mauritius, as sole trustee. Clause 12 of the 2012 Deed was in identical terms to clause 8 of the
2010 Deed. Cristiana's lawyers complained about the appointment of Appleby, following which,
on 2 August 2012, the Jersey Trustees and Appleby executed a deed (“the Agate Appointment”)
appointing the assets the subject of the 2010 appointment into the Agate Trust, a Jersey trust
whose terms had been declared the same day by Appleby and Mr Foortse.

10 On 3 July 2011 Cristiana's lawyers wrote a letter before action to the appellants' solicitors,
who replied in detail on 17 August 2012, stating that they wished to make it “clear that if litigation
cannot be avoided, they are all willing and able to explain themselves to the Royal Court”, and
warning that they would subpoena Cristiana to give evidence before the Royal Court if she
persisted in her claim.

11 These Proceedings were then brought by the respondents, Cristiana and her two children
(acting through a guardian ad litem), in the Royal Court on 18 January 2013 against the
appellants, the Jersey Trustees and Appleby. In the Proceedings, the respondents allege that (i)
certain payments, amounting in total to around &euro;6.6m and $1.2m were wrongly made by the
Jersey Trustees Cristiana but redirected to Mme Crociani, and that these monies should be
reimbursed to the Grand Trust; (ii) the 2010 Deed was executed in breach of trust and that its
effect should be reversed; (iii) the execution of the 2012 Deed was a fraud on the Jersey
Trustees' powers, and that its effect should be reversed; and (iv) the Agate Appointment ought to
be reversed. Cristiana also seeks various heads of consequential relief including the appointment
of fresh trustees. (It is right to add that, although Camilla was not originally a party to the
proceedings she has intervened in this appeal to support the appellants' case).
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12 There have been several applications before the Royal Court, which have led to judgments
considering some procedural issues in detail. The most recent substantial application to be
considered was the appellants' application to stay the Proceedings on the ground that the effect
of clause 12(6) was to confer exclusive jurisdiction on the courts of Mauritius. Judgment was
given by the Commissioner on 2 October 2013 — [2013] JRC 194A — and his decision was
upheld by the Court of Appeal on 7 April 2014 — [2014] JCA 089.

Does clause 12(6) confer exclusive jurisdiction on Mauritius courts?

Introductory

13 The appellants contend that the effect of clause 12 is to confer exclusive jurisdiction on the
courts of the country in which any trustee, who replaces the original trustees, for the time being is
resident or incorporated, and, since the execution of the 2012 Deed, that country has been
Mauritius. The centrally relevant words are in clause 12(6), namely “thereafter the rights of all
persons and the construction and effect of each and every provision hereof shall be subject to
the exclusive jurisdiction of and construed only according to the law of the said country which
shall become the forum for the administration of the trusts hereunder”.

14 The appellants' first contention is that “the forum for the administration of the trusts” is a
reference to the courts which have jurisdiction to decide and order how the trust's affairs are to
be conducted — ie the courts which resolve disputes and give directions in relation to the Grand
Trust. The respondents say that the words simply refer to the place where the affairs of the trust
are run. The appellants' second contention is that the clause should be read as concerned with
jurisdiction on the basis that it provides that the Grand Trust's affairs are to be “subject to the
exclusive jurisdiction of … the said country”. The respondents argue that that is a misreading of
the clause, which provides that the affairs of the Grand Trust are to be “subject to the exclusive
jurisdiction of … the law of the said country” — ie that it is a proper law provision.

15 There is obvious force and, at least on an initial reading, very considerable attraction, in the
notion implicit in the appellants' second argument, that a phrase which states that all rights and
issues under a trust “shall be subject to the exclusive jurisdiction” of a particular country is
intended to confer exclusive jurisdiction on the courts of the country in question. The attraction of
the contention, implicit in the appellants' first argument, that that is also the effect of a stipulation
that that country is to be “the forum for the administration of the trust” is perhaps rather less
immediate, but the appellants' case is that it is well established that the “forum for the
administration” of a trust is the place whose courts have jurisdiction to entertain proceedings in
relation to the trust. It is convenient to consider that argument first.

“The forum of administration”

16 The appellants contend that the stipulation that “the said country … shall become the forum
for the administration of the trusts hereunder” (“the forum stipulation”) means that the courts of
the country in question should have exclusive jurisdiction over claims concerned with the Grand
Trust.

17 In the context of a trust, the Board accepts that the expression “forum of administration” can
refer to the court which is to enforce the trust. As the appellants contend, that appears to be how
the expression was used by Lord Westbury in Attorney-General v Campbell (1872) LR 5 HL 524 ,
530, by Stirling LJ in Attorney-General v Jewish Colonization Association [1901] 1 KB 123 , 145,
and by Viscount Radcliffe (for the Board) in Commissioner of Stamp Duties (Queensland) v
Livingston [1965] AC 694 , 717. However, the Board sees no grounds for holding that the
expression has such a well-established technical significance that it cannot have the meaning for
which the respondents contend, namely the place where the trust is administered in the sense of
its affairs being organised.

18 “Forum” can be a reference to a court, but it can equally well be used to refer to a place for
any purpose, and that is how the draftsman of the 1987 Deed could have intended it to be
understood. In that connection, the Board was shown a contemporaneous example of a trust
precedent where the expression “forum” was used in the sense argued for by the respondents in
this case ( Encyclopaedia of Forms and Precedents, 4th edition, 1971, Vol 20, Form I:H:40).
Additionally, it is to be noted that in two passages outside clauses 12 and 15, the draftsman of
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the 1987 Deed referred to “courts”, and nowhere else did he refer to fora. Further, in relation to a
trust, while “administration” is used to refer to the function of the court, it is also used to refer to
the running of the trust. Thus, in section 52(1) of the Capital Gains Tax Act 1979 (re-enacted as
section 69(1) of the Taxation of Chargeable Gains Act 1992 ), reference was made to the place
where “the general administration of the trusts is ordinarily carried on”. In any event, there is no
reason to think that the draftsman of the 1987 Deed would have had in mind any of the three
cases relied on by the appellants, which were concerned with succession duty and not with the
interpretation of a trust instrument.

19 In the Board's view, the forum stipulation has the effect for which the respondents contend.
First, it is perfectly feasible to think that the draftsman of the 1987 Deed would consider it
appropriate to stipulate where the Grand Trust's affairs were to be organised or run, as it could
affect the way in which the trustees are taxed. It would have been appreciated by the draftsman
of the 1987 Deed that it could be important in order to avoid tax to be able to show that a trust
has no connection with a particular country, and in connection with some taxes the place of
administration of the trust is of significance. In this connection, by way of example, reference can
be made to section 52(1) of the Capital Gains Tax Act 1979 , referred to in the preceding
paragraph.

20 Secondly, if the stipulation was intended to indicate the country whose courts were to
determine disputes, rather than the country in which the trust was to be managed, one would
have expected the draftsman to refer to the courts of the country, as opposed to the country
simpliciter , as being the forum. Thus, in the cases relied on by the appellants, Stirling LJ in
Jewish Colonization at p 145 referred to “the English courts”, not “England” as being “the proper
forum of administration”, and even though there was no express reference to the courts in
Livingston at p 717, the forum was referred to as being “in New South Wales”, not “New South
Wales”.

21 Thirdly, it would seem odd that, if the trustees of the Grand Trust decided to invoke clause
12(7), it would enable Appleby to reinstate Bahamian law as the proper law of the Grand Trust,
while clause 12(6) would nonetheless require Mauritian, rather than the Bahamian, courts to
have exclusive jurisdiction. Yet that is the effect of the appellants' case. It would be much less
surprising if Appleby was forced to maintain Mauritius, its country of incorporation, as the place
where the Grand Trust was managed, even if it had elected for Bahamian law to be the proper
law of the trust, which would be the effect of the respondents' case.

22 Quite apart from these three points, even if the forum stipulation does mean that the courts of
Mauritius have jurisdiction as a result of the 2012 Deed appointing Appleby as trustee of the
Grand Trust, the Board doubts whether it is sufficiently clearly expressed to establish that it was
intended that those courts should have exclusive jurisdiction. While the courts of Mauritius would
have jurisdiction, it must be questionable whether the use of the definite article in the forum
stipulation is strong enough on its own to confer exclusive jurisdiction. Particularly given that the
word “exclusive” was used in the previous line of clause 12(6), it is very difficult to argue that the
stipulation was intended to confer exclusive jurisdiction.

“Subject to the exclusive jurisdiction”

23 It is appropriate now to turn to the appellants' contention that the words “shall be subject to the
exclusive jurisdiction” (“the exclusive stipulation”) in clause 12(6) confer exclusive jurisdiction. As
already stated, there is obvious force in the point that, at least when read on its own, the direction
that certain issues should be “subject to the exclusive jurisdiction … of the said country” has the
effect of conferring exclusive jurisdiction on the courts of that country. However, the respondents
contend that, properly construed in its context, the exclusive stipulation has a very different
purpose, namely to ensure that all issues concerning the Grand Trust are to be governed by the
same law, thereby avoiding the risk of dépeçage — ie that different aspects of the Grand Trust
were subject to different proper law. In the Board's view, the respondents' argument is to be
preferred.

24 It is argued on behalf of the appellants that the respondents' interpretation of the exclusive
stipulation results in it adding little, if anything, to the other provisions of clause 12(6). However,
that overlooks the point that the exclusive stipulation with its emphasis on exclusivity would, on
the respondents' interpretation, as just mentioned, avoid dépeçage, which the draftsman of the
1987 Deed would have regarded as a real possibility, in the light of article 9 of the Hague
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Convention on Trusts 1985 , as was discussed in the 14th edition of Underhill on the Law of
Trusts and Trustees , 1987, pp 823–838. Quite apart from this, clauses 12(5) and 12(6) are
redolent of surplusage on any view. Particularly in a fairly prolix document, such as the 1987
Deed, which has not been tightly drafted, an argument based on surplusage is not particularly
forceful.

25 The first problem with the appellants' construction of the exclusive stipulation arises from
clause 15. Given that clause 15 contains no equivalent to the exclusive stipulation in clause 12,
the appellants' argument produces the odd result that there is no exclusive jurisdiction clause
applicable to the Grand Trust, unless and until not merely “a new trustee” is appointed, but a new
trustee … outside the jurisdiction” is appointed. It is hard to see any sense in that. This argument
does not apply to the respondents' argument, because there is no reason to think that any law
but that of the Bahamas could have applied to every aspect of the Grand Trust when it was first
created.

26 Secondly, reflecting the point already made in para 20 above, if the appellants' argument was
correct, one would have expected the parties to refer to the courts of “the said country”, rather
than simply to “the said country”. Thirdly, as discussed in para 21 above the effect of clause
12(7) would be odd, if it had the meaning for which the appellants contend.

27 Fourthly, the words “shall be subject to the exclusive jurisdiction of” are located between two
provisions of clause 12(6) which are ultimately solely concerned with the law applicable to the
Grand Trust, namely “subject to and governed by the law of the country” in question, and
“construed only according to the law” of the country in question. It seems unlikely that the
draftsman of the 1987 Deed intended to insert a phrase conferring exclusive jurisdiction between
two phrases concerning the applicable law for the purpose of construing and enforcing the terms
of the Grand Trust.

28 Fifthly, there appears to the Board to be a strong case for contending that, if the exclusive
stipulation has the meaning which the appellants suggest, it is the Royal Court which has
exclusive jurisdiction pursuant to clause 12(6) in relation to the first three of the four claims
summarised in para 11 above. The parties are agreed (rightly in the Board's view) that (other
than as regards the fourth allegation in relation to the Agate Appointment) the substantive law by
which the breaches and abuses alleged in the Proceedings must be judged is that of Jersey, as
the proper law of the Grand Trust under clause 12(6) was Jersey law at the time those breaches
and abuses were allegedly committed. In the light of the way in which clause 12(6) is drafted,
there are powerful grounds for saying that, at least as matter of language, all aspects referred to
in clause 12(6) are to be assessed by reference to the date on which the breach or abuse
occurred. If the “rights” of any party and the “construction” of the 1987 Deed are to be fixed by
reference to the law applicable at the date the rights in question were allegedly infringed, it
seems to accord with the language of the clause that the “exclusive jurisdiction” should also be
determined by reference to that date.

29 However, all parties and the courts below have proceeded on the basis that, if the clause
confers exclusive jurisdiction on any courts in respect of the first three claims, it would be on the
Mauritian courts. It is unnecessary to reach a firm view on the issue. For present purposes, the
potential for such confusion would seem to support the respondents' case on the interpretation of
the exclusive stipulation, because it demonstrates the lack of clarity in the appellants'
interpretation, and if a provision in a document is said to be an exclusive jurisdiction clause, one
would expect it to be clear in its effect.

Conclusion on the first issue

30 In the Board's view, (i) the Court of Appeal was right in concluding that no part of clause 12(6)
of the 1987 Deed was concerned with identifying which country's courts should have jurisdiction
to determine disputes relating to the Grand Trust, but (ii) if that conclusion is wrong, (a) it may
well be that the clause would only confer non-exclusive jurisdiction on the courts of the country to
which it refers, and (b) there would seem to be a strong case for saying that its effect was that
the Jersey courts had jurisdiction in relation to three out of the four principal claims brought in
these proceedings.

31 It is right to mention that counsel referred to a number of cases (including EMM Capricorn
Trustees Ltd v Compass Trustees Limited [2001] JLR 205 , Green v Jernigan (2003) 6 ITELR
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330 , Koonmen v Bender (2002) 6 ITELR 568 , Helmsman Ltd v Bank of New York Trust
Company (Cayman) Ltd [2009] CILR 490 , Re Representation of AA [2010] JRC 164 and Re A
Trust [2012] Bda LR 79 ) where different courts have considered provisions in trust deeds which
bore significant similarities with clause 12(6) of the 1987 Deed. The decisions are not all mutually
consistent, some of them involved concessions and the remainder depended on the arguments
advanced, they all inevitably turn on the precise wording of the clause in question, and none of
them is binding on the Board. No disrespect is intended to the Judges involved in those decisions
by not referring to them further, but they do not cause the Board to change its view. If, by the time
the 1987 Deed had been executed, there had been a well-established judicial consensus that
either or both expressions relied on by the appellants had the meaning for which they contend,
then the Board may well have reached a different conclusion.

32 This conclusion means that it is unnecessary to consider the second issue. However, it was
fully argued and it raises a point of some interest. Accordingly, the Board proposes to address it.

If Mauritius courts have exclusive jurisdiction, should the Proceedings continue?

The correct approach to be applied

33 In the context of contractual exclusive jurisdiction clauses, the approach of the court to a claim
brought in another jurisdiction was authoritatively described by Lord Bingham of Cornhill in
Donohue v Armco Ltd [2001] UKHL 64, [2002] 1 All ER 749 , para 24 in these terms:

“If contracting parties agree to give a particular court exclusive jurisdiction to rule on
claims between those parties, and a claim falling within the scope of the agreement is
made in proceedings in a forum other than that which the parties have agreed, the
English court will ordinarily exercise its discretion … to secure compliance with the
contractual bargain, unless the party suing in the noncontractual forum (the burden
being on him) can show strong reasons for suing in that forum. I use the word ‘ordinarily’
to recognise that where an exercise of discretion is called for there can be no absolute
or inflexible rule governing that exercise, and also that a party may lose his claim to
equitable relief by dilatoriness or other unconscionable conduct. But the general rule is
clear: where parties have bound themselves by an exclusive jurisdiction clause effect
should ordinarily be given to that obligation in the absence of strong reasons for
departing from it. Whether a party can show strong reasons, sufficient to displace the
other party's prima facie entitlement to enforce the contractual bargain, will depend on
all the facts and circumstances of the particular case.”

34 As Lord Hobhouse of Woodborough explained in para 45 of that case, the defendant to such
a claim “has a contractual right to have the contract enforced” and his “right specifically to
enforce his contract can only be displaced by strong reasons being shown by the opposite party
why an injunction should not be granted”. Thus, where a claim has been brought in a court in
breach of a contractual exclusive jurisdiction clause, the onus is on the claimant to justify that
claim continuing, and to discharge the onus, the claimant must normally establish “strong
reasons” for doing so. Counsel referred to other cases where judges have expressed themselves
somewhat differently, but the Board considers that the position is accurately stated by Lord
Bingham and Lord Hobhouse, and that any statement which is said to involve a different
approach should not be followed.

35 The question of principle which arises in this case is whether the same test applies to an
exclusive jurisdiction clause in a deed of trust. Contrary to the appellants' argument, the Board is
of the opinion that it should be less difficult for a beneficiary to resist the enforcement of an
exclusive jurisdiction clause in a trust deed than for a contracting party to resist the enforcement
of such a clause in a contract. The Board is of the opinion that in the case of a trust deed, the
weight to be given to an exclusive jurisdiction clause is less than the weight to be given to such a
clause in a contract. Given that a balancing exercise is involved, this could also be expressed by
saying that the strength of the case that needs to be made out to avoid the enforcement of such
a clause is less great where the clause is in a trust deed.

36 In the case of a clause in a trust, the court is not faced with the argument that it should hold a
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contracting party to her contractual bargain. It is, of course, true that a beneficiary, who wishes to
take advantage of a trust can be expected to accept that she is bound by the terms of the trust,
but it is not a commitment of the same order as a contracting party being bound by the terms of a
commercial contract. Where, as here (and as presumably would usually be the case), it is a
beneficiary who wishes to avoid the clause and the trustees who wish to enforce it, one would
normally expect the trustees to come up with a good reason for adhering to the clause, albeit that
their failure to do so would not prevent them from invoking the presumption that the clause
should be enforced. In the case of a trust, unlike a contract, the court has an inherent jurisdiction
to supervise the administration of the trust – see eg Schmidt v Rosewood Trust Ltd [2003] UKPC
26, [2003] 2 AC 709 para 51, where Lord Walker of Gestingthorpe referred to “the court's
inherent jurisdiction to supervise, and if necessary to intervene in, the administration of trusts”.
This is not to suggest that a court has some freewheeling unfettered discretion to do whatever
seems fair when it comes to trusts. However, what is clear is that the court does have a power to
supervise the administration of trusts, primarily to protect the interests of beneficiaries, which
represents a clear and, for present purposes, significant distinction between trusts and contracts.

37 Accordingly, the Board considers that, while it is right to confirm that a trustee is prima facie
entitled to insist on and enforce an exclusive jurisdiction clause in a trust deed, the weight to be
given to the existence of the clause is less (or the strength of the arguments needed to outweigh
the effect of the clause is less) than where one contracting party is seeking to enforce a
contractual exclusive jurisdiction clause against another contracting party. It is right to mention
that counsel referred to some cases (including some of those identified in para 31 above) in
which it seems to have been assumed that the weight was the same, but it does not appear to
the Board that the issue was fully discussed or considered in any of those cases, which are in
any event not binding on the Board.

Application of the correct approach to the facts of the present case

38 As already explained, in the Royal Court the Commissioner held that, even on the assumption
that clause 12 conferred exclusive jurisdiction on the courts of Mauritius, the Proceedings should
nonetheless be permitted to continue in the Jersey courts, and the Court of Appeal held that he
had not erred in its approach and had reached a defensible conclusion on this issue, and
therefore declined to interfere.

39 The Board considers that there is considerable force in the appellants' argument that the
Commissioner did not approach this issue correctly. This is partly because he considered the
issue on the basis that Jersey was the appropriate forum for the Proceedings “on ordinary
principles”, and clause 12 was simply one of the factors to take into account, and partly because
he gave great weight to the jurisdiction clause in the 2012 Deed. In a trust case, as in a contract
case, it is appropriate to start with the exclusive jurisdiction clause and ask whether arguments of
the party seeking to avoid it (after taking into account the arguments in support of enforcing it)
outweigh the simple point that prima facie effect should be given to such a clause. And the fact
that the appellants were prepared to accept the jurisdiction of the Jersey courts in connection
with disputes over the 2012 Deed, while not irrelevant, is of limited weight.

40 It is, however, unnecessary to decide whether these two features undermine the
Commissioner's judgment (which, in fairness to him, was carefully considered and fully
explained). That is because, if one assumes in the appellants' favour that the reasoning of the
Commissioner is assailable, that would mean that the Board would have to consider the issue for
itself, and the Board has reached the conclusion that the Proceedings should not be stayed. This
is for the following reasons.

41 First, it appears that there are a number of trust law issues raised by the Proceedings, and the
great majority of those issues will be governed by Jersey law, as the facts relating to three of the
four main claims identified in para 11 above occurred between October 2007 and February 2012.
Thus, there may well be issues as to charity law, the status of Cristiana's children, the law on
fraud on a power, the correctness of Cloutte v Storey [1911] 1 Ch 18 , and the relevance of a
trustee's motives. The Jersey courts have very extensive experience of dealing with trust
litigation, and are plainly more familiar with Jersey law than any other court would be. The Board
was told that Mauritius had no trust law until 1989, and there appear to be very few cases in the
Mauritius courts involving trust law. The fact that Mauritian trust law is based on Channel Islands
trust law slightly mitigates the force of this point, but it is clear even from a cursory look that there
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are significant differences.

42 Secondly, given that the trustee responsible for the administration of the trust was in Jersey at
the time of the events which give rise to three of the four main claims, it is a reasonable
assumption that the documentation and many of the witnesses will be in Jersey.

43 Thirdly, this is a case where the (assumed) exclusive jurisdiction clause is one which provides
for a shifting jurisdiction. While that of itself may not be a relevant factor, the important point is
that the purpose of the clause was presumably that proceedings should be brought in the courts
of the country where the trustee was based and whose law governed the trusts. This reinforces
the preceding two points.

44 Fourthly, the appellants made it clear in correspondence before the Proceedings were issued
that they were “willing and able to explain themselves to the Royal Court”. While the Board does
not consider that this could give rise to an estoppel, it was a clear and unequivocal statement to
the respondents that the appellants were content with, indeed expecting, the respondents' claims
to be pursued in Jersey.

45 Fifthly, reinforcing this point, the appellants were plainly content with the Jersey courts as the
forum for determining disputes in connection with the Grand Trust, in so far as they arose under
the 2012 Deed. As already indicated, this is a relatively small point, but it has some force.

46 Another reason in connection with the 2012 Deed was identified by the respondents. They
point out that the only reason that the appellants are able to argue that (if it is an exclusive
jurisdiction clause) clause 12 confers exclusive jurisdiction on the Mauritian courts, as opposed to
the Jersey courts, is because of the execution of the 2012 Deed, and that one of the
respondents' claims involves seeking to reverse the effect of, or to set aside, that Deed, and that,
if it were set aside, the Royal Court, rather than the Mauritian courts, would, even on the
appellants' case, be the appropriate forum. In the Board's opinion, this argument raises some
difficult issues which could have some fairly wide implications, and, as the respondents succeed
without the need to rely on the point, it is better to say nothing about it.

47 Sixthly, and negatively, the reasons advanced by the appellants for preferring the courts of
Mauritius are unimpressive. Mme Crociani visits Mauritius for holidays (albeit long holidays) and
has some other connections there. Camilla supports her mother on this issue, but she was not
able to point to any additional reasons favouring Mauritius.

Conclusion on the second issue

48 For these reasons, even if clause 12 conferred exclusive jurisdiction on the courts of Mauritius
in relation to the four claims raised by the respondents, the Board considers that no stay should
be granted in respect of the Proceedings in the Royal Court.

Conclusion

49 At the beginning of this judgment, reference was made to the fact that the matters so far
considered represented the principal issue between the parties. The remaining issue concerns
the question whether certain other claims (referred to in these proceedings as the Crica claims)
brought by Cristiana in relation to various transfers of shares in a BVI company called Crica
Investments Ltd should be heard in the BVI or Jersey. This issue can be disposed of very shortly.
There is no question of an exclusive jurisdiction clause in relation to the Crica claims, they involve
some of the same parties as the Proceedings, and there will be overlapping issues, not least
because credit and credibility will be in issue. Having decided that the Proceedings could
continue in the Royal Court, the Commissioner decided that it was appropriate that the Crica
claims could, indeed should, be brought there too. While it is fair to say that there were
arguments in favour of the Crica claims proceeding in the BVI, the decision that they could be
heard in Jersey with the Proceedings was, as the Court of Appeal held, unimpeachable.

50 In these circumstances, the Board will humbly advise Her Majesty that this appeal should be
dismissed.

Crown copyright
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THE PRESIDENT: 

INTRODUCTION 

1. By notice dated 24 October, 2013 the Appellants (collectively “As’’) have applied for permission to 

appeal against the decision of the Royal Court dated 2 October, 2013 (‘’the Decision’’) to refuse 

As’ application to stay these proceedings on the ground of forum non conveniens.   

2. On 24 September, 2013 this Court directed contingently that any appeal by As be heard 

simultaneously with the permission application and the matter has accordingly come before us as 

a rolled up hearing. 

3. These proceedings emanate, as their title suggests, from a feud within a family about which 

branch of the family should enjoy the fruits of substantial trusts. The family protagonists are, on 

the one hand, A1, and on the other hand, Cristiana (R1), one of two daughters of A1, the other 

being Camilla, and R1’s two daughters Delia (R2) and Livia (R3), (collectively “Rs”).  

4. The contest between the parties for present purposes is whether the substantive issues should be 

determined in Jersey, the forum preferred by Rs, or Mauritius, the forum preferred by As.    

5. As assert that Clause Twelfth of a trust known as the Grand Trust, as activated, confers exclusive 

jurisdiction on the courts of Mauritius.  The Royal Court upheld Rs’ contrary contention that clause 

Twelfth does not on its true construction purport to dictate the locus for these proceedings but 

that, even if it did, there existed “good reason” and “exceptional circumstances” to refuse to stay 

the Jersey proceedings; and it would, if necessary, have exercised its discretion to do so on that 

alternative basis.  

Background to Rs’ claim 

6. By a trust agreement dated 24 December 1987 made by A1, as settlor, and herself and two other 

former trustees (not party to the proceedings), as trustees a settlement (“The Grand Trust”) was 

created. 

7. The preamble to the trust deed provided as follows:- 
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“The Settlor wishes to record that she intends by this Agreement to have set 

aside a separate trust for each of her children Camilla (aged sixteen (16) years as of 

the date of this Agreement) and [R1] (aged fourteen (14) years as of the date of this 

Agreement).  The Trustees shall receive as the initial Trust Fund the Secured Term 

Note (the “Note”) described in the annexed Schedule A.  The Trustees shall retain 

the Note until its maturity or until its prior redemption, without regard to rules 

concerning diversification of investments or theories or principles of investment for 

fiduciaries.  The Trustees shall collect the income from and proceeds of the Note 

when due, but shall not be required to institute litigation to enforce payment or to 

enforce any right which the Trustees may have as owner of the Note.  The Trustees 

shall divide the property described in the annexed Schedule A into two (2) 

substantially equal (as to value) separate trusts, one of which shall be identified by 

the name of CAMILLA and one of which shall be identified by the name of [R1].  

Each such separate trust shall be disposed of as hereafter directed in this 

Agreement.” 

8. The Note settled into the Grand Trust was issued to A1 by Croci International BV, under which it 

promises to pay 75 billion lire in full together with accrued interest on the 30th anniversary of the 

date of its issue.  It still remains an asset of the Grand Trust and is due to be redeemed in 2017.  

Rs say that further substantial sums were settled upon the Grand Trust by A1.   

9. Under the principal trust provisions of the Grand Trust, the trustees have the power in respect of 

each fund that bears (as the case may be) the name of Camilla and R1 to pay income to each of 

Camilla and R1 respectively during their lifetimes, together with a company which Rs say is 

beneficially owned by A1 and known as Camillo Crociani Foundation Limited (“the Foundation”), 

and to pay capital to each daughter respectively during their lifetimes, with the remaining capital 

passing as they may appoint or failing appointment to their children on their respective deaths.  In 

the event of both daughters dying without leaving living issue A1 is the default beneficiary and 

failing her, the Foundation.   

10. R1’s children (R2 and R3) are, Rs assert, but As do not concede, entitled to R1’s Fund on her 

death. (This particular issue to be resolved at any trial appears to turn on the consequence of the 

marriage of R1 and Nicolas Delrieu, the father of R2 and R3, in 2012, and whether it legitimated 

the children.)  

11. Rs assert, but As dispute, that the Grand Trust was not created with the purpose or intention of 

providing any benefit to A1 other than as a default beneficiary if her line of descendants through 

Camilla and R1 was extinguished.  A1 asserts that it was always her intention to be able to 
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benefit from the assets which she settled in to the Grand Trust, being assets which she had 

created.   

12. Under Clause Eleventh (A) the trustees have the overriding power to transfer the whole or any 

part of the trust fund to other trusts:- 

“Notwithstanding any of the trusts, powers and provisions herein contained 

the trustees shall have power at any time or times before the Distribution Date at the 

absolute discretion of the trustees to raise and pay or transfer the whole or any part 

of the Trust Fund freed and discharged from the trusts and powers and provisions of 

this instrument to the trustees of any other trust not infringing the rule against 

perpetuities applicable to these trusts and approved by the trustees and in favor or 

for the benefit of all or any one or more exclusively of the others or other of the 

beneficiaries (other than the settlor) and whether or not the trustee or trustees of 

such other trust is or are resident within the jurisdiction applicable at the time to that 

trust and thereupon the property so paid or transferred shall be subject to the trusts, 

powers and provisions of the other trust and be governed by the proper law of that 

other trust whether or not such proper law is the proper law of this Agreement”. 

13. Under Clause Twelfth, which falls primarily to be construed for the purposes of this application the 

trustees have the power to appoint new trustees outside the jurisdiction and to declare that the 

trusts shall be read and take effect according to the laws of the country of the residence or 

incorporation of the new trustees.  I shall set out Clause Twelfth in full at the appropriate juncture 

in this Judgment. 

14. Under Clause Fifteenth the Grand Trust was expressed as being “governed by the law of the 

Commonwealth of The Bahamas which shall be the forum for the administration thereof.”  

15. Clause Fourth provides generally for the appointment and retirement of trustees.  Clause Fourth 

(B) provides that there would be only one “bank or trust company” in office at any one time (I infer 

to carry out the actual administration of the trust), to act with not more than three individual 

trustees, who under Clause Seventh have no right to receive compensation for serving as a 

trustee.   

16. When the Grand Trust was established the first trustees comprised two lay trustees, namely A1 

and Girolamo Cartia, and a professional trust company, BankAmerica Trust and Banking 

Corporation (Bahamas) Limited.  There have been thereafter a number of changes to the 

professional trustee and, in consequence, to the proper law of the Grand Trust.   
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17. On the 27th January, 1992, Chase Bank & Trust Company (C.I.) Limited was appointed as the 

professional trustee and the proper law changed to that of Jersey.  

18. On the 9th April, 1999, Banque Paribas International Trustee (Guernsey) Limited was appointed 

as the professional trustee and the proper law changed to that of Guernsey. 

19. On the 2nd October, 2007, A3 was appointed as the professional trustee and the proper law was 

changed back to that of Jersey.   

20. On 8th September A1 created a settlement under the laws of Jersey (“the Fortunate Trust”) of 

which A1 and A3 were trustees.  It was revocable unilaterally by her for her own benefit. 

21. Between 2007 and 2011 A1 and her fellow Grand Trustees (A2 – A3) distributed substantial sums 

from R’s Fund to R1.  

22. At A1’s request, R1 immediately redirected these sums (amounting to €6,630,011 and USD 

$1,235,000) to A1. 

23. By a deed of appointment dated 9 February, 2010 (“the 2010 Appointment”) the trustees of the 

Grand Trust (A1-A3) appointed liquid assets, said by Rs to amount to over USD $100,000,000, 

from the Grand Trust to the Fortunate Trust. 

24. By transfers dated 7 April, 2010 and 30 April, 2010 R1, also at A1’s request, transferred her own 

shares, which represented her interest in two Miami apartments worth at the time approximately 

USD $16 million, to the trustees of the Fortunate Trust (A1 and A3). The Miami Apartments were 

owned by two Florida companies which were in turn owned by a BVI company Crica Investments 

Limited (“Crica”). Prior to the transfers R1 held 49,900 shares in Crica. Camilla held the other 

100.   

25. Until April 2011 R1, Camilla, and their respective families shared a home in Monaco with A1.  

26. In April 2011 R1 left the family home and her relationship with A1 and her sister Camilla has 

broken down completely. The cause of that breakdown is a matter of dispute between the parties.   

Rs assert, but As deny, that it resulted from the discovery by R1 of private plans to redirect trust 

assets away from her and to Camilla’s branch of the family. As’ position is that R1 misunderstood 
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illegally obtained documents said to contain such plans and that her conduct since she left the 

family home has been “bizarre and troubling”. 

27. Since then Rs assert (but As deny) that A1 has been trying to cut R1 off financially and to starve 

her of funds.  As’ position is that this scenario is a figment of R1’s imagination. 

28. On 30 June, 2011 A1 revoked the Fortunate Trust and withdrew all the assets for herself.  

29. By a deed dated 10th February, 2012 (“the 2012 Retirement”) A1-3 purported to retire as trustees 

of the Grand Trust in favour of A4 and to change the proper law to that of Mauritius. 

30. By a deed dated 12th August, 2012 (“the Agate appointment”) property subject to the 2010 

Appointment was purportedly appointed to a new settlement, the Agate trust, created by A2 and 

A4 under Jersey law, under the terms of which the trustees were to hold the trust fund and its 

income for the Foundation if A1 survived for seven days, which she did.   

3. The Substantive Issues in the Proceedings 

31. By Order of Justice dated 18th January, 2013 Rs seek in summary:- 

(i) to recover from A1 the distributions of €6,630,011 and USD $1,235,000, which were made 

by the Grand Trustees between 2007 and 2011 and received by A1 and/or to obtain 

compensation from the Grand Trustees (A1 – A3) for these breaches of trust; and on the 

basis that these distributions were void as a fraud on the trustees’ power, being for the 

benefit of A1.   

(ii) to set aside the 2010 Appointment (on the basis that it itself was a void breach of trust) and 

the transfer of over USD $100,000,000 to the Fortunate Trust and to recover the funds from  

A1 and/or to obtain compensation from the Grand Trustees (A1 – A3) for this breach of 

trust; and  

(iii) to recover from A1 and/or the trustees of the Fortunate Trust (A1 and A3) the shares in 

Crica which were transferred to the Fortunate Trust as part of these transactions. 
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(iv) to set aside the 2012 Retirement on the basis that it was also a fraud on the trustees’ 

power. 

(v) to set aside the Agate appointment. 

(vi) various heads of relief consequential on these claims, including the appointment of new 

trustees of the Grand Trust. 

32. On 14th June, 2013 As served an answer disputing that they had ever acted other than in good 

faith, with appropriate skill and care and upon expert legal advice.  They assert that each of the 

Appointments was within their power as trustees of the Grand Trust and a proper exercise of 

those powers carried out for good reason.  They accordingly deny that Rs are entitled to any of 

the relief sought. 

33. It is, I repeat, not for the Court at this juncture to adjudicate upon the merits of each parties’ 

contentions on the substantive issues but only to determine where they should be resolved. 

4. Genesis of the Forum Dispute  

34. By letter before action dated 3 July, 2012, (“LBA”) sent to Ogier acting for As, Bedell Cristin, 

acting for Rs, outlined the claims in so far as they related to the 2010 Appointment and the 2012 

Retirement.  It was following the LBA that the Agate Appointment was made.   

35. By letter dated 17 August, 2012, Mourant Ozannes, who had replaced Ogier as As’ Jersey 

lawyers, wrote rejecting the claims of Rs and informing them of the Agate Appointment.  They 

noted, inter alia:- 

“36.  All of the Grand Trustees, directors of corporate trustees, the 

individual professionals and Madame Crociani herself, were of one mind and entirely 

comfortable with the decision reached.  They have made it clear that if litigation 

cannot be avoided, they are all willing and able to explain themselves to the Royal 

Court.” 

At paragraph 37 of the letter, R1 was warned that if she persisted with the claims, she would be 

subpoenaed by As to attend before the Royal Court for cross-examination.   
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36. On the 13 January, 2013, the Order of Justice was served upon A3.    

37. By email dated 31 January, 2013, Mourant Ozannes confirmed that they were instructed to 

accept service on behalf of the other As who were out of the jurisdiction (A1 residing in Monaco, 

A2 in the Netherlands and A4 in Mauritius) which they duly did.   

38. By the same email, Mourant Ozannes sought an extension of time for the filing of an answer, on 

the grounds inter alia that the English counsel who had been assisting As was unavailable for the 

whole of February 2013.   

39. On 1 February, 2013 the action was placed on the pending list by consent, as against A3 and on 

8 February, 2013, as against A1, A2 and A4.   

40. On 4 March, 2013 a consent order was issued granting As an extension of time for the filling of an 

answer to 29 March, 2013 

41. Meanwhile, on 1st March, 2013, Carey Olsen gave Bedell Cristin notice that they had been 

instructed to act for As in place of Mourant Ozannes.  

42. On 8 March, 2013, Carey Olsen issued a summons under Rule 6/7 of the Royal Court Rules 

2004, disputing both the jurisdiction of the Court and the forum.   

43. On 12 April, 2013 the summons was amended; As abandoned any challenge to the jurisdiction of 

the Court, but sought instead a stay of the proceedings on the grounds of forum non conveniens.   

44. Meanwhile on 22 March, 2013, As applied ex parte to the Supreme Court of Mauritius, on the 

basis that, pursuant to the 2012 Retirement, the Grand Trust was now governed exclusively by 

the laws of Mauritius, for declarations inter alia that:- 

(i) by the 2010 Appointment, the assets the subject of that appointment were validly and 

effectively transferred to the Fortunate Trust.   

(ii) by the 2012 Retirement, A4 had been appointed as sole trustee in the place of the former 

trustees, and that the Grand Trust had become subject to and governed by the laws of 

Mauritius.   
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(iii) In the event that the 2010 Appointment had not been effective, that by the Agate 

Appointment all the assets specified in that appointment were validly and effectively 

transferred to the Agate Trust.   

45. On 10 May, 2013 the Royal Court ordered As to stay the proceedings in Mauritius pending its 

own determination of the forum non conveniens issue. 

46. On 23 May, 2013 As appealed the Royal Court’s interim order staying the Mauritian proceedings, 

pursuant to permission granted by Pleming JA on 17 May, 2013.   

47. On the 28, 29 and 30 August, 2013 As application for a stay of the Jersey proceedings was heard 

in the Royal Court.  The Court received affidavits principally from R1, A1, Mr Miles Le Cornu of 

A3, and from the parties’ respective experts on the law of Mauritius. 

48. On 27 September, 2013 the Court of Appeal declined to deal with As’ outstanding appeal against 

the Royal Court’s stay of the proceedings in Mauritius in the light of the Royal Court’s imminent 

decision on the forum non conveniens issue, but made a fresh interim order of its own motion to 

hold the position pending the anticipated appeal against the Royal Court’s decision.  As’ appeal 

against the Royal Court’s interim stay of the Mauritian proceedings remains formally to be 

decided by this Court. 

49. On 2 October, 2013, as noted above, the Royal Court refused to stay the Jersey proceedings.  

5. Permission to Appeal/Appeal 

50. In order to dissuade us from granting permission or (if need be) from allowing the appeal Rs 

relied on a well-known principle of Jersey jurisprudence, namely that:- 

(i) in order to obtain permission to appeal As must show:- 

(a) there is a clear case that something has gone wrong; 

(b) a question of general principle falls to be decided for the first time; or  
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(c) there is an important question of law upon which further argument and a decision of 

the Court of Appeal would be to the public advantage (see Glazebrook-v-Housing 

Committee [2002] JLR Note 43). 

And that:- 

(ii) In so far as the Royal Court was exercising discretion that the Court of Appeal will only 

interfere if:-  

(a) It had misdirected itself as to the principles governing the exercise of its discretion; 

(b) It had taken into account matters which it ought not to have done or had failed to take 

into account matters which it ought to have done; or 

(c) Its decision was plainly wrong (see United Capital Corporation-v-Bender [2006] JLR 

269, paragraph 25). 

51. I myself consider that criterion (i)(a) for permission to appeal i.e. that there is a clear case that 

something has gone wrong requires revisiting, since it would appear as a matter of language to 

be a basis for allowing an appeal  rather than merely granting permission (see my dicta in Cotterill 

v Ozanne (2) 2011 – 12 GLR 1 para 11 and Warren v. Attorney General [2012] (2) JLR 286 para 

15) and I find illuminating and supportive the observations in McNamara v Gauson (2009-10 GLR 

387 at paras 21-32).  While my doubts about criterion (i)(a) as currently formulated matter not 

since in this case criterion (i)(c) is obviously satisfied, nonetheless in my view the time has come 

to align the tests in each Bailiwick, there being no cultural or other reasons to distinguish them, 

and I propose, if my brethren concur, that henceforth the Royal Court and Court of Appeal in this 

jurisdiction should apply the criterion, in lieu of (i)(a) that the appeal “has a real prospect of 

success” when considering whether or not to grant permission under the Court of Appeal 

(Jersey) Law 1961 Article 13(i)(e). 

52. In the context of forum disputes this Court has repeatedly  endorsed the following words of Lord 

Templeman in Spiliada Maritime Corporation v Cansulex Limited (“The Spiliada”) [1987] 1 AC 460 

at 465F:- 

“In the result, it seems to me that the solution of disputes about the 

relative merits of trial in England and trial abroad is pre-eminently a matter for 
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the trial judge…. An appeal should be rare and the appellate court should be 

slow to interfere.”   

(See e.g. Wright-v-Rockway [1994] JLR 32; Leeds United FC v Western and Levi [2012] JCA 

083 para 3). 

53. The admonition has sometimes been more honoured in the breach than in the observance [Lord 

Walker of Gestingthorpe, in Gheewala v Compendium Trust [2003] UKPC 77] [para 1] but in any 

event can only sensibly apply to matters of discretion or evaluation when there may be a 

spectrum of reasonable answers, and not to pure questions of law, which admit of only one 

answer. 

6. Issues in the Appeal  

54.  

(i) Could the purported application of Clause Twelfth in the Retirement Appointment be ignored 

as itself a fraud on the power? (“bypass”). 

(ii) If not, what is the proper construction of Clause 12 of the Grand Trust? (‘’construction’’). 

(iii) If, on its proper construction, Clause Twelfth confers exclusive jurisdiction on the Courts of 

Mauritius, is that decisive of the outcome of the appeal? (“effect’’). 

(iv) If that is not decisive, what is the proper test for displacing any presumption to which Clause 

Twelfth gives rise in favour of the courts of Mauritius? (“displacement test”). 

(v) On whatever is the displacement test, which factors tell in favour of Jersey and which in 

favour of Mauritius as the appropriate forum (‘’factors’’). 

(vi) Did the Royal Court’s evaluation of those factors against the displacement test disclose an 

impeachable error in exercise of its discretion? (‘’appealability’’). 

55. I have identified the issues in that order because, in my view, it is logical to consider first whether 

or not the Grand Trust itself makes express provision for the appropriate forum.  Only if it does 
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will it be necessary to consider whether such express provision can be overridden and, if so, on 

what basis.  Only if it does not will it be necessary to consider as a further and free standing issue 

the matter of appropriate forum.   

7. Bypass 

56. It is accepted by the parties that the power to change the proper law and the forum for 

administration is a fiduciary power which must be exercised for the benefit of the beneficiaries.  

Oakley v Osiris [2008] UKPC 2 per Lord Scott at [44]; Lewin on Trusts [18th ed] para 11-12.  “A 

self serving change of judicial forum designed to hinder a personal claim by beneficiaries 

against trustees will fail”.  See to this effect Lutterman “Jurisdiction Clauses in Trust 

Instruments”, Trusts and Trustees Vol 17 no 2 p. 293 at p. 299.   

57. Rs assault the 2012 Retirement on the ground that it is itself a fraud on the power.  To this As 

respond 

(i) First the better view is that, contrary to the conclusion of Neville J and the Court of Appeal in 

Cloutte v Storey [1911] 1 Ch.18 at pp. 25, 29 and 31 respectively [Underhill 18th ed para 

57. 22 p.911] the consequence would be that the Deed would be voidable, not void.  As 

relied on the observation of Lord Walker of Gestingthorpe in Pitt v Holt [2013] UKSC 26 who 

described Cloutte v Storey as “a difficult case” para 93 [without, however, overruling it].  

(ii) Second, that even if the Deed was void not voidable, it would be necessary for Rs to have 

the better of the argument that the 2012 Retirement was a fraud on the power.  

For this submission As rely:- 

(a) on Dicey Morris and Collins Conflict of Laws 15th ed para 12 – 114:- 

“…where an English court is called on to exercise jurisdiction in 

circumstances in which the material jurisdictional facts are not agreed, the 

party who wishes to invoke the jurisdiction will be required to have the better 

of the argument that the facts which support its invocation of the jurisdiction 

are satisfied.  It is likely that the same principle applies in mirror image when a 

party challenges the exercise of jurisdiction by pointing to an agreement 

providing for the jurisdiction of the courts in a foreign country.  If the court is 

required to decide who, on the material before it, has the better of the 
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argument on the facts and matters relevant to the existence and exercise of 

jurisdiction, the question of who has the burden of proof will be the ordinary 

one, that the party who seeks to establish a fact bears the burden of 

establishing it”.    

(b) by way of analogy on Bols Distilleries BV v Superior Yacht Services [2007] 1 WLR 12 

(“Bols”), where the plaintiff, a Gibraltar company, brought proceedings in Gibraltar 

against two defendant companies who were domiciled in the Netherlands and Poland 

respectively, in reliance on a clause in a draft contract that the agreement would be 

governed by the laws of Gibraltar and the parties would submit to the jurisdiction of 

the courts of Gibraltar.  The defendants denied that any contract including that clause 

had ever been concluded.  The Privy Council held that the plaintiff in those 

circumstances had to show that it had “a much better argument than the 

defendants, ”on the material available, at present ”… and that it can be 

established clearly and precisely that the clause conferring jurisdiction on the 

[Gibraltarian] court was the subject of consensus between the parties.” (para 

28)   

(iii) Third, Rs do not have the better of the argument. As have provided sworn affidavits, 

including from a lawyer, to the effect that the purposes for which the 2012 Retirement was 

drafted were entirely legitimate. Rs cannot accordingly tilt the scales in their favour. 

58. It is unnecessary to enter into the debate as to whether Cloutte v Storey is dead, moribund or 

vigorously alive since I accept that the “better of the argument” test is relevant where it is 

necessary to identify whether the Court can ignore as void or, indeed, voidable the exercise of an 

exclusive jurisdiction clause whose propriety is challenged. While Bols and indeed the passage in 

Dicey Morris and Collins are concerned with contract, not trust, for reasons set out below I do not 

consider that to be material.  [Non sequitur that the existence of a non-demurrable challenge to 

the propriety of such a clause is not a factor to be taken into account in an assessment of 

circumstances to meet whatever is the displacement test]. Furthermore I do not consider Rs can 

satisfy that test on the present state of the evidence, whatever may be position if the deponents of 

affidavits were to be cross examined.  I trust that I have avoided in articulating my conclusion in 

this way any pre-judgment of the kind warned against by Rix LJ in Konkola Copper Mines v 

Coromin [2006] 1 All ER (Comm) 432 (para 96). 

8. Construction   
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59. Rs assert (but As dispute) that the Royal Court was right to conclude at paragraph 58 of its 

judgment, that:-  

“notwithstanding the apparently wide terms of [Clause Twelfth], we 

conclude that it has no application to the claims brought by Rs in respect of 

the impugned transactions. They were and remain governed by Jersey law and 

they are not subject to the exclusive jurisdiction of the courts of Mauritius” 

Applicable principles of construction 

60. I start with a reference to what was a measure of common ground.  The decision of the Supreme 

Court in Marley v Rawlings [2014] UKSC 2 (specifically concerned with the construction of wills) 

rejected the proposition that their construction differed from “other documents”, which would 

include trust deeds (para 17). “The aim is to identify the intention of the party or parties to 

the document by interpreting the words used in their documentary, factual and commercial 

context” (para 20).  The fact that the document is made by a single party e.g. a settlor “is 

merely one of the contextual circumstances which has to be borne in mind when 

interpreting the document concerned” (para 21). “When interpreting a contract, the court is 

concerned to find the intention of the party or parties, and it does this by identifying the 

meaning of the relevant words, (a) in the light of (i) the natural and ordinary meaning of 

those words, (ii) the overall purpose of the document, (iii) any other provisions of the 

document, (iv) the facts known or assumed by the parties at the time that the document 

was executed, and (v) common sense, but (b) ignoring subjective evidence of any party's 

intentions.”  (para 19) 

61. It follows that whilst the starting point in construction of a document is always the language used, 

it is not the finishing line for, in a tie-break, purpose trumps phraseology. In Rainy Sky S.A. v 

Kookmin Bank [2011] UKSC 50,  Lord Clarke SCJ stated at paragraph 21 that:-  

“If there are two possible constructions, the court is entitled to prefer 

the construction which is consistent with business common sense and to 

reject the other.” 

62. Inadmissible, however, is evidence as to the subjective intention of the draftsman (Marley-v- 

Rawlings [2014] UKSC 2 para 19 (Chelleram v Chelleram [1985] Ch. 409 at p 425.)  For that 

reason we declined a belated attempt by As to introduce such evidence.  
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63. From that terra firma this Court found itself embarking on relatively uncharted seas.  It is, of 

course, axiomatic that any document or provision must be construed by reference to the 

interpretation principles set out above in the light of its own terms.  We were furnished with cases 

not only from Jersey, [both of this Court and of the Royal Court], but also from British Columbia, 

the Cayman Islands, and Bermuda.  The decisions of none of these courts was binding on us.  

The clauses under consideration were not identical to Clause Twelfth.  Commentary, when it did 

not merely aggregate the jurisprudence in footnotes, was sparse and inconclusive.  The 

melancholy observation in Lewin “Jurisdiction clauses are not always clearly drafted” (Lewin 

on Trusts: 18 ed: ch.11 Section 2) seems to me to be well founded. 

Clause Twelfth 

64. Clause Twelfth provides as follows:- 

“Notwithstanding any of the trusts, powers and provisions herein contained 

the Trustees shall have power at any time or times and from time to time before the 

Distribution Date and without infringing the rule against perpetuities at the absolute 

discretion of the Trustees by any irrevocable deed or deeds to resign as Trustees 

and to appoint a new trustee or new trustees outside the jurisdiction at that time 

applicable to the trusts hereunder as Trustees hereof and to declare that the trusts 

hereof shall be read and take effect according to the laws of the country of the 

residence or incorporation of such new Trustee or Trustees and upon such 

appointment being made the then Trustee or Trustees shall immediately stand 

possessed of the Trust Fund upon trust for the new Trustee or Trustees as soon as 

possible so that the Trust Fund shall continue to be held upon the trusts hereof but 

subject to and governed by the law of the country of residence or incorporation of 

such new Trustee or Trustees and thereafter the rights of all persons and the 

construction and effect of each and every provision hereof shall be subject to the 

exclusive jurisdiction of and construed only according to the law of the said country 

which shall become the forum for the administration of the trusts hereunder" 

(emphasis supplied).   but so that nonetheless the then Trustee or Trustees or the 

new Trustee or Trustees may by deed declare that the trusts hereof shall continue to 

be read and take effect according to the laws of the said Commonwealth of The 

Bahamas as provided by Clause FIFTEENTH hereof) and Clause FIFTEENTH 

hereof shall take effect and be subject to the provisions hereinbefore declared by this 

Clause  

Construction Issues 

65. The main issues which divide the parties are these:- 
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(i) does the reference to “exclusive jurisdiction” make the courts of Mauritius  the only locus 

in which disputes [between R1 and A1- 4] from the time of appointment of A4 as trustee can 

be resolved? 

As contend that it does, Rs contend that it does not, but rather refers to the ubiquity of the 

governing law. 

(ii) does the reference to “the forum of administration of the trust hereunder” also make 

the courts of Mauritius from that time the only locus in which such disputes can be 

resolved? 

As contend that it does, Rs contend that it does not, but rather refers to the place where 

the trust is to be administered. 

Exclusive Jurisdiction? 

66. I consider that Rs analysis is to be preferred for the following reasons:- 

(i) “exclusive jurisdiction” in context confirms that a single system of law will apply to the 

rights of all persons under the trust,  since both the phrases “exclusive jurisdiction” and 

“construed only according to” attach to the phrase “the law of the said country”.  As’ 

contrary reading requires at least the insertion of commas after the words “exclusive 

jurisdiction of” and before the words “the said country” which are absent, albeit commas 

are deployed elsewhere in the Grand Trust deed e.g. in the first line of Clause Twelfth.   

(ii) the concept of “exclusive jurisdiction” of a country is an intrinsically awkward one: 

conventionally jurisdiction, when used to denote a locus for dispute resolution, would refer 

to the courts of a country. 

(iii) the declaration which it is envisaged the ex-Trustees should make is concerned only with a 

change in the proper law and the consequences of such declaration then spelt out should 

logically reflect the envisaged declaration.  

I interpolate that Rs pointed to an error in the 2012 Retirement; whilst in the preamble it 

records that the parties “wish to declare” that the Grand Trust shall be governed by 

Mauritius law, there is no actual declaration to that effect in the operative part of the 

93



L:\Judgments\Judgments draft W2000\2014\14-04-07_Crociani-v-Crociani_JCA_089.doc 

instrument.  However, as the intention of the parties was clear, in my view the courts 

should to give effect to that intention, applying the principles set out in, In the Matter of 

the Shinorvic Trust [2012] JRC 081 at paras 36-37. 

(iv) “The rights of all persons and the construction of each and every provision” of the Trust 

must, to be faithful to the structure of the relevant Clause, become “subject to the ’exclusive 

jurisdiction’ and construed only according to the law of the said country” at one and the 

same time. 

As sought to suggest that whereas from the time of appointment of A4, any claim made 

by R1 had to be adjudicated in Mauritius, whether arising out of events which occurred 

before or after that time, the law which would govern claims arising out of events which 

occurred before that time would continue to be the law of Jersey being the proper law of 

the Grand Trust at the time of occurrence of such events.  However, such a construction, 

which might appear more attractive than one which purported to change the proper law 

with retroactive effect, is not consistent with the language actually used.  “Thereafter”, 

i.e. from the time of appointment, governs all that follows.  Chronological dissection of the 

two is not contemplated.  This tells against interpreting the words “exclusive jurisdiction” 

as referring to the locus for resolution of disputes.    

(v) As construction of the phrase “exclusive jurisdiction” as referring to the locus for resolution  

of disputes, would require transfer of proceedings already existing at the time of 

appointment, which is unlikely to have been intended, and is not contended for by As.  

(vi) If As were correct in their construction of both phrases “exclusive jurisdiction” and 

“forum for the administration”, one or other would be otiose.  R’s construction avoids 

such duplication: each phrase has a distinct role i.e. “Exclusive jurisdiction” means that 

the proper law of the Trustee’s country of residence or incorporation applies to all aspects of 

the Trust:  “Forum for the Administration” means that the Trust will be administered in 

that country and the Courts of that country will exercise their supervisory jurisdiction over it. 

(vii) That the concept of “exclusive jurisdiction” can apply to the reach of a particular system 

of law rather than the place where disputes under such law must be resolved is vouched for 

by the observations of Professor Matthews,  in his article in the Jersey Law Review October 

2003 “What is a Trust Jurisdiction Clause?” when he stated:- 

“Clauses using the wording found in clause 1 have been used by trusts 

draftsmen, for many years, to indicate the law to which reference is to be made 
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– and exclusively to be made – to ascertain the effects of the trust and the 

rights of the parties involved.  The “jurisdiction” referred to is not (as a 

litigation or arbitration lawyer might think) the jurisdiction or competence of 

the forum, but instead (as a non contentious trusts draftsman would have 

considered) the jurisdiction, meaning “scope” or “province of application”, of 

the law itself.  It answers the question, Which law governs what aspects of the 

trust?  And the answer given here is, all aspects of this trust, including the 

rights of the parties, are subject to the law identified as the proper law.  If the 

judges of the Court of Appeal had had any serious acquaintance with the 

drafting of trust instruments, they must have known this.  (para 20) 

It appeared unlikely that a trust lawyer of his experience would simply mistake, still less 

misrepresent a matter of fact, and we were shown forms drafted by the well-known law 

firm, Withers, “Practical Trusts Precedents” which confirmed, at least, that the concept of 

“exclusivity” can be attached to substantive law rather than forum.   

(viii) In one of the cases drawn to our attention Koonmen v Bender to which I shall refer later,  

“exclusive jurisdiction” was clearly in my view used in that sense. [The relevant form in 

that case was “commonly used in offshore trusts”.  Kessler and Sartin in Drafting Trusts 

and Will Trusts a Modern Approach 119 ed para 28.6 p.33].   

(ix) I draw attention to the contrast between Clause Fifteenth (under which the original forum for 

administration was Bahamas, with no reference to exclusive jurisdiction of anything) and 

clause Twelfth. It seems improbable that the draftsman intended the courts of the new 

jurisdiction expressly to have exclusive jurisdiction over disputes when he had not thought 

fit to say the same for Bahamas. 

Forum for Administration 

67. In Drafting Trusts and Will Trusts in the Channel Islands 2nd ed Kessler and Matthams, the 

authors wrote “The expression “forum for administration” is often used where it is unclear 

whether the meaning is (i) courts with jurisdiction over administration (ii) the law 

governing administration or (iii) the place where administration is carried out” (para 19.5 fn 

43).  They note by reference to Dymonds Death Duties 15 ed 1973 p.1229 that in older cases the 

term was used to denote what is now called the governing law.  They wisely advise “This lack of 

clarity is a reason to avoid the expression”. 

68. In my view the concept of “forum for the administration of the trust” as a matter of language 

more obviously refers to the locus of internal administration which can if necessary engage the 
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supervisory jurisdiction of the Court: (Chellaram v. Chellaram [1985] Ch 408 at p.43 1-2); 

Matthews and Sowden The Jersey Law of Trusts 3rd ed. Para 4.18.cf: The Hague Trusts 

Convention Article 8 (1)), rather than of resolution of hostile litigation between beneficiaries and 

trustees, a fortiori between beneficiaries and ex-trustees.  

69. In Alsop Wilkinson v Neary [1996] 1 WLR 1220, at p.12234-1224C Lightman J drew a distinction 

between various forms of trust litigation:- 

“Trustees may be involved in three kinds of dispute.  (1) The first 

(which I shall call “a trust dispute” is a dispute as to the trusts on which they 

hold the subject matter of the settlement.  This may be “friendly” litigation 

involving e.g. the true construction of the trust instrument or some other 

question arising in the course of the administration of the trust; or “hostile” 

litigation e.g. a challenge in whole or in part to the validity of  the settlement by 

the settlor on grounds of undue influence or by a trustee in bankruptcy or a 

defrauded creditor of the settlor, in which case the claim is that the trustees 

hold the trust funds as trustees for the settlor, the trustee in bankruptcy or 

creditor in place of or in addition to the beneficiaries specified in the 

settlement.  The line between friendly and hostile litigation, which is relevant 

as to the incidence of costs, is not always easy to draw: see In re Buckton; 

Buckton v. Buckton [1907] 2 Ch. 406.  (2) The second (which I shall call “a 

beneficiaries dispute”) is a dispute with one or more of the beneficiaries as to 

the propriety of any action which the trustees have taken or omitted to take or 

may or may not take in the future.  This may take the form of proceedings by a 

beneficiary alleging breach of trust by the trustees and seeking removal of the 

trustees and/or damages for breach of trust.  (3) The third (which I shall call “a 

third party dispute) is a dispute with persons, otherwise than in the capacity of 

beneficiaries, in respect of rights and liabilities e.g. in contract or tort assumed 

by the trustees as such in the course of administration of the trust. 

70. The concept of a place of administration (and powers connected therewith) is well recognised in 

practitioners’ handbooks:  for example, Tolley: Administration of Trusts devotes a separate 

section C3 and C1.  It appears to be used in that particular sense in the Encyclopaedia of Forms 

and Precedents (1971 ed) Vol 20, (para 392). 

71. ”The forum for the administration of the trust” being the country of residence or incorporation 

of a new trustee makes perfect sense if “administration of the trust” is given a conventional 

meaning of the “day to day running of the trust” – i.e. internal administration.  Any new trustee 

would naturally wish to make use of the courts of its country of residence or incorporation for 

directions as to how it should exercise its powers as trustee.  
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72. It is notable that, while the jurisprudence which I review later is inconsistent, “more recently the 

courts have adopted a narrower interpretation of the expression so that it does not include 

breaches of trust or other hostile proceedings against former trustees.” Kessler and Sartin 

op. Cit para 28.6 f.33. 

73. Professor Paul Matthews wrote this in the article already referred to:- 

“The “forum for administration” of a trust is a quite different concept 

from an exclusive jurisdiction for the resolution of disputes (whether arising 

from trusts or otherwise.)  The administration referred to here is not intended 

to include contentious breach of trust litigation.  On the contrary, it is 

concerned with aspects of the administration of the trust which, for one reason 

or another, require the assistance of the court.  These might well include 

trustees seeking to clarify the true construction of the trust terms (for example 

whether they might invest in such and such an investment), or trustees 

seeking a direction as to whether they might safely distribute assets when 

there are contingent claims from third parties still in the air, whether they 

should disclose trust documents or information to beneficiaries, or whether 

they should take or defend legal action against third parties (so called 

“Beddoe” applications).  Indeed, it might even involve an application to remove 

a trustee from office and appoint another.  This is the “domestic jurisdiction” 

of the Chancery Court, which under the old Rules of the Supreme Court 1965 in 

England was represented by the provisions of Order 85.  The predecessor of 

that Order itself was introduced in order to avoid the need in every case to 

have a full action to administer the trust – a so-called “administration action”.  

This jurisdiction – usually, but not invariably, invoked by the trustees – 

continues today in England.  A similar jurisdiction exists in Jersey and, for that 

matter, in Guernsey.  (para 21)    

Hence the phrase “forum for administration” referred directly back to 

the nineteenth century (and earlier) idea of the court which would take on the 

administration of the trust if need be.  The most usual forum for that, of course, 

was the forum of the proper law.  So strictly there was no need to state the 

forum for administration.  And it is doubtful that selecting a different forum 

from that of the proper law could require the trustees to seek directions only 

from the nominated court.  But such an administration action was in effect 

procedural rather than substantive.  It was a means of dealing with matters of 

administration and construction.  It was not – could not be – used to deal with 

breach of trust issues, characteristic of the kind of hostile trust litigation for 

which an exclusive jurisdiction clause might be needed.  So there could not be 

any suggestion that this “forum for administration” was automatically intended 
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also to be the exclusive jurisdiction for the resolution of contentious disputes 

involving beneficiaries.  As the leading cases in England show, that was an 

entirely different question, resolved – in the days before the adoption of forum 

non conveniens as a part of English law – by a straightforward application of 

the ordinary rules of national jurisdiction.  In England and other common law 

countries this depended initially on where the defendants were to be physically 

found, and a similar rule was originally applied in Jersey.  Thus it mattered who 

the defendants were.  They might or might not have been the trustees, but the 

important point to notice is that it is the plaintiffs who would have had to make 

that decision, and they would probably not have been trustees.  Accordingly, 

the use of the phrase “forum for administration” could not, with respect, 

support the interpretation placed on clause 1 by the Court of Appeal.” (para 22) 

74. We were shown authority that demonstrated that the procedural dividing line may not have been 

as stark as Professor Matthews suggests, e.g. Re Wrightson (1908) 1 Ch. 789 when Warrington J 

held that in an administration action (in its strict sense) the Court has jurisdiction at any time 

during the proceedings (even absent an appropriate pleading) to remove trustees, if it considers 

such removal necessary for the preservation of the trust estate or the welfare of the cestuis que 

trust, but  the substantive dividing line drawn in that article seems cogent. 

75. I now turn to the most relevant case law. 

By way of prologue it is worth noting the following points on the cited cases:- 

(i) All the cited cases on trust forum clauses were decided long after the Grand Trust was 

executed in 1987. Therefore the draftsman of the Grand Trust could not have had the terms 

of any such case law in mind.  

(ii) In none of the cited cases on trust forum clauses was there any consideration or need to 

consider how the clause operated where the proper law of the trust and its forum of 

administration had changed after the relevant breach of trust had occurred.  

(iii) Therefore none of the cited cases is directly relevant in relation to the issues in the present 

case.  

76. As rely primarily upon the decision of this court in Koonmen-v-Bender [2002] JCA 218, a trust 

dispute when issues both of service out and of stay arose (so giving rise to different burdens), the 

contest of forum lay between Jersey and Anguilla and consideration was required of clauses said 
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to confer exclusive jurisdiction on the courts of the latter. Obviously as a decision of this court it 

demands considerable respect but there is no authority to say that is actually binding on us: (see 

as to precedent in Jersey State of Qatar-v-Al Thani [1999] JLR 118 (a decision of the Royal 

Court).  [“The doctrine of stare decisis as expounded by the English Courts is not part of 

the Laws of Jersey” p.124). 

77. In Koonmen-v-Bender the relevant clauses provided in material part as follows:- 

“Clause 1: THE INTERPRETATION CLAUSE  

(i)(k)“The Proper law” means the law to the exclusive jurisdiction of 

which the rights of all parties and the construction and effect of each and every 

provision of this settlement  shall from time to time be subject and by which 

such rights  construction and effect shall be construed and regulated”.   

Clause 2: PROPER LAW  

ii) This settlement is established under the laws of Anguilla and subject 

and without prejudice to any transfer of the administration of the trusts hereof 

and to any change in the proper law or in the law of interpretation of this 

settlement duly made according to the powers and provisions hereinafter 

declared the Proper Law shall be the law of Anguilla which said Island shall be 

the forum for the administration hereof. 

Clause 14: POWER TO CHANGE THE PROPER LAW 

(i) The Trustees may at any time during the Trust Period by deed 

declare that: 

(a)This Settlement shall from the date of such declaration take effect in 

accordance with the law of some other state or territory in any part of the world 

(being a place under the law of which trusts are recognised and enforced): and 

(b) The forum for the administration thereof shall thenceforth be the 

courts of that state or territory.  

99



L:\Judgments\Judgments draft W2000\2014\14-04-07_Crociani-v-Crociani_JCA_089.doc 

(ii) As from the date of any such declaration the law of the state or 

territory named therein shall be the law applicable to the Settlement and the 

courts thereof shall be the forum for the administration thereof…”  

78. It can firstly be said that “the drafting is a muddle. Clause 1 purports to be a definition of 

proper law but is actually a substantive provision” Kessler and Sartin: Cit.Sup para:  2.8 fn 

33. 

79. In my view, as a substantive provision, Clause 1 states what the proper law, not what the locus of 

dispute resolution, is to be.  I agree that the phrase in Clause 1 was “clearly a reference to the 

exclusive subjection of the trust to the chosen law and not to the courts of the State whose 

law was chosen”.  (Harris: The International Trust:  para 1.298) 

80. Therefore in my respectful view the Court of Appeal’s analysis is at odds with the (objectively 

construed) intention of the draftsman.  Its somewhat dismissive dictum (“the concept of a 

reference to the exclusive jurisdiction of a system of law is obscure” (para 46)) does not 

adequately dispose of the thrust of the clause.  Nor does the associated comment “if this was 

not intended to be a reference to the jurisdiction of the relevant forum or court it would be 

redundant” (ditto). Nor, contrary to the last sentence in the same paragraph, is the 

“interpretation confirmed when one considers clause 2 which, although headed ‘proper 

law’, clearly includes a reference to the forum for the administration of the trust” because 

that begs the question as to what is meant by forum for administration. 

81. Thus in Koonmen-v-Bender the Court construed the reference to ‘forum for administration’ in 

clause 2 - “shall be the forum for the administration of the settlement” (see also clause 14) - 

as conferring jurisdiction on the courts for contentious disputes.  Rokison JA giving the leading 

judgment said “I conclude that, looking, as one must at the deed as whole, and construing 

Clause 2 in the light of Clause 1 (i)(k) and Clause 14, the clear presumed intention of the 

draftsman was that, unless and until the Trustees decide to change the proper law under 

clause 14, (which there is no suggestion they ever did in this case) the forum charged with 

the administration of the AEBT and so the resolution of any disputes in relation thereto 

was to be the court of Anguilla”  (para 47).   

82. However the forum for administration of a trust and the forum for the resolution of disputes 

relating to it need not be the same: and, in my view, were not in that, and are not in this, case.  In 

Koonmen had the draftsman intended to alter the forum for hostile trust litigation and not just for 

matters of administration, he could simply, and would surely, have done so.  See for example the 

Encyclopaedia of Forms and Precedents 1991 ed Vol 40(1) [5087].   
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83. I again prefer the analysis that “This appeared to be a reference to the place where the day to 

day running of the trust would take place” (Harris: The International Trust 1.298) to that of 

Kessler and Sartin para 28.6 fm 33 that “the court rightly held ….that the correct 

construction was that this is an exclusive jurisdiction clause”.  Koonmen-v-Bender was 

described as “well (sic) criticised” in the Matthews article in the most recent [18th] edition of 

Underhill on Trusts (para 100.227 fn 5) - a compliment whose force is however somewhat 

diminished by recognition that Professor Matthews was a co-editor of that edition. 

84. In Green v Jernigan 2003 BCSC 1097 Groberman J in the Supreme Court of British Columbia 

took the same approach as this Court in Koonmen-v-Bender to the phrase “exclusive 

jurisdiction … of the laws of the Island of Nevis” and references to the Island as “the forum 

for the administration” of the trust.  But, as has been observed, this conclusion was reached 

with “very little explanation”, that “two wrongs do not make a right” and that “it is very 

questionable whether the inferences drawn in Koonmen and in Green as to the choice of a 

forum with exclusive jurisdictional competence were correct”. (Harris op-cit-1-301) 

85. On the other side of the jurisprudential balance sheet are e.g. In Helmsman Ltd v Bank of New 

York Trust Co. Ltd. 2009 C.I.L.R 490 where Henderson J in the Grand Court of the Cayman 

Islands said, albeit obiter “there is much to be said, however, for the view of Professor 

Matthews”. 

86. In Representation of AA in re the D Discretionary Trust [2010] JRC 164 (2) the Royal Court 

seemed to view Helmsman cited at para 28 as a welcome judgment, (Harris op.cit.1.302), and 

held that the phrase ‘forum for administration’ did not extend to contentious trust proceedings.  It 

distinguished Koonmen-v-Bender on the basis of the presence in that case of the phase 

“exclusive jurisdiction” which was absent from clause 3 of the Trust then under consideration. 

[para 31] [See the analysis in the Jersey Law of Trusts 4th ed. Harriet Brown para 18.16 - 18.17] 

87. In Re A Trust [2012] SC (Bda) 72 Kawaley CJ had to interpret the following jurisdiction clause:-. 

“18.1…...  This Trust shall be governed by the laws of Bermuda and the 

forum for the administration of this Trust shall be the courts of Bermuda.” 

(para 47) 

88. Finding that this constituted an exclusive jurisdiction clause in respect of applications that 

involved the “administration of the trust”,  he said :- 

101



L:\Judgments\Judgments draft W2000\2014\14-04-07_Crociani-v-Crociani_JCA_089.doc 

“The express choice of a governing law for a trust must accordingly be 

an exclusive one as it signifies the domicile of the relevant trust.  A trust can 

only have one domicile.  It follows that the combination of a Bermuda 

governing law clause and a Bermuda forum for administrative (sic) clause 

points towards the draftsman’s intent that the courts of Bermuda should 

exclusively determine matters relating to the administration of the trust.  This 

is probably why Rokison JA in Koonmen-v-Bender, also analysing a clause 

selecting a single governing law and administration forum for a trust, rightly 

considered that the absence of the word “exclusive” (or indeed the inclusion of 

the phrase “exclusive jurisdiction” in the definition of “Governing Law”) did 

not matter.  The choice of Bermuda law as the governing law of the trust 

combined with the designation of Bermuda law as the forum for the 

administration of a trust will ordinarily signify both (a) the exclusive selection 

of Bermuda as the domicile of the trust, and (b) the exclusive selection of 

Bermuda as the forum the courts of which will supervise the administration of 

the trust”.  [para 64] 

89. After considering particular “unusual features” of the establishment of the Trust in that case 

[para 65] which led him to conclude that Clause 18.1 “constitutes an exclusive jurisdiction 

clause in respect of applications involving the administration of the Trust” (para 66).  He 

referred to:- 

“the possibility that a variety of claims might not caught by such a 

clause.  Obvious examples of potential claims not caught by the clause include 

claims brought by trustees against strangers to the trust or beneficiaries to 

recover trust property, claims relating to the administration of the trust 

asserted abroad in ancillary proceedings and/or any other claims which clearly 

have no connection with the administration of the trust.”  [para 67] 

90. Kawaley CJ also said:- 

“The better view is that a modern draftsman using the terms 

“administration” in a trust forum clause does not have in mind now rare 

administration actions but, rather, is merely seeking to signify the 

administration of a trust in a general sense by the domiciliary courts of the 

trust.”  

referring to Lord Walker’s description of the Court’s powers in this context in Schmidt v 

Rosewood Trust [2003] 2 AC 709 (para 66).  [para 69]. 
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91. Rs essential response to A’s construction is that in trust law practice there is a well-known 

distinction between matters of administration, on the one hand, and hostile trust litigation, on the 

other, see Lightman J in Alsop Neary (cit sup) (and Investec Trustees-v-BC et al. [2013] JRC 181 

para 21 drawing the same distinction between administrative and adversarial proceeding). 

92. I accept that the boundary between matters of administration and hostile claims may not always 

be easy to draw but this does not mean that it is non-existent.  In my view in construing the 

phrase “the forum for the administration of the trusts” it is appropriate to recognize that this 

broad distinction has long existed. 

93. I note further at the time of the execution of the Grand Trust in the 1980s, not only in England but 

also in Commonwealth jurisdictions such as Hong Kong, the Bahamas, Bermuda and Cayman, 

non-contentious matters concerning trust administration tended to be initiated by originating 

summons, (now CPR Part 6) whereas hostile claims for breach of trust were initiated by writ (now 

CPR Part 7).  See the article of Professor Matthews; in Jersey the former by representation, the 

latter by order of justice. 

94. Therefore while, of course, the term “forum” may sometimes have a meaning associated with a 

court, it is clear that does not always have that meaning.  It may simply refer to the “place” where 

the trusts are administered.  In my view it does so here.  

95. In my view in short the purpose of Clause Twelfth is to make it clear that where a foreign trustee 

is appointed and the proper law changed to the jurisdiction of that new trustee, then from that 

point onwards the domicile of the trust moves from the old to the new jurisdiction, which then 

becomes the forum for its administration and specifically the “rights of all persons” under the 

deed which were governed by Jersey Law and in particular by the Trusts (Jersey) Law 1984 

under the old domicile will now change to be governed by Mauritius law and in particular by the 

Mauritius Trusts Act 2001 under the new domicile.   

96. However Clause Twelfth does not and is not intended to affect transactions entered into under the 

old domicile; in particular it is not intended to place restrictions on the right of beneficiaries to 

claim against former trustees (who are effectively now strangers to the trust) for the recovery of 

assets allegedly improperly paid away .   

97. If, as As submit, the 2012 Deed of Retirement led to the replacement of A1 – A3 as the Grand 

Trustees by Appleby Mauritius (D4), then R1’s present claims are primarily against the former 
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trustees and A1 personally as recipient. R1’s claims are not claims directed against A4, as the 

present trustee, in relation to its administration of the remaining trust property in A4’s hands. 

98. Although I was impressed by the submission that draftsmen in Jersey (and doubtless Guernsey 

too) may have been drafting clauses conferring jurisdiction on particular courts (which are in fact 

somewhat unusual in the context of Trust deeds) on the basis that this Court’s interpretation of 

the phrases “exclusive jurisdiction” and the “Forum of administration” in Koonmen-v-Bender 

was correct, for my part I cannot regard that as a sufficient basis for endorsing a conclusion that I 

find to be unsound.  I console myself with the reflection that at any rate since Professor Matthews’ 

article was published the counter case was (or should have been) well known (and it would not 

have been difficult to draft clauses which removed the ambiguities which have troubled the 

Court). 

99. At the end of the day it is a question of construing the particular document before the Court but, 

notwithstanding the apparently wide terms of the Exclusive Jurisdiction Clause, I conclude that it 

has no application to the claims brought by Rs in respect of the impugned transactions.  They 

were and remain governed by Jersey law and they are not subject to the exclusive jurisdiction of 

the courts of Mauritius.   

The Agate Appointment 

100. I do not consider that there is any basis for treating the Agate Appointment in any different way. 

101. The Agate Appointment did take place after the 2012 Retirement, in direct response to the letter 

before action sent by Bedell Cristin.  The claim by Rs in relation to the Agate Appointment again 

constitutes an action by them as beneficiaries to recover assets for the benefit of the Grand Trust 

from all of As and for the same reasons given above does not come within the provisions of 

Clause Twelfth.   

102. Moreover, assuming the validity of the 2012 Retirement, where A4 is now the sole trustee of the 

Grand Trust and can presumably expect to be sued in its own jurisdiction, I note again that 

although Rs’ order of justice seeks remedies against all of As in respect of the claims made, A4  

became involved for the first time when the 2012 Retirement was executed; even then it would 

seem clear from Clause Twelfth that it was A1 - 3 as the then current trustees who exercised the 

power both to appoint A4 and to change the proper law.  A4 can have no possible liability for the 

claims made in relation to the impugned distributions and the 2010 Appointment. 
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103. So while in my view A4 is a necessary party to the principal claims of Rs against A1 - 3 in order to 

be bound by and take the benefit of any subsequent judgment, it is a substantive defendant only 

in relation to the Agate Appointment; but this, per se, cannot entitle As to argue that all of the 

claims should be heard in Mauritius. 

104. Rs argue that the Agate Appointment (which is silent as to its governing law) is subject to Jersey 

Law because inter alia the Agate Trust is itself governed by Jersey law.  As say that the Agate 

Appointment is subject to Mauritius law. Whichever is right, when standing back and looking at 

the substance of what is alleged in Rs’ order of justice, I am driven to the conclusion Jersey is 

clearly the most appropriate forum for the resolution of these issues.   

105. The connecting factors lead away from Mauritius since, on Rs’ case:- 

(i) the wrongful recipient of the capital of the Grand Trust was ultimately A1, who is resident in 

Monaco;  

(ii) the defaulting Grand Trustees, who were responsible for the breaches of trust, were at all 

material times, and still are, resident in Monaco (A1), Holland (A2) and Jersey (A3) 

respectively; 

(iii) none of the wrongfully distributed property is in Mauritius. 

and the fact that the transactions are governed by Jersey Law leads decisively towards Jersey. 

8. Effect 

106. It was common ground that:- 

(i) even if Clause Twelfth was an exclusive jurisdiction clause seeking to make Mauritius the 

only forum for resolution of disputes between Rs and As (whenever the events giving rise to 

such disputes arose) it would not prevent the court from considering whether it should be 

overridden. 

(ii) the burden of establishing whether it should be overridden lay on Rs. It is trite that, he who 

asserts must prove. 
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107. In the case of Green-v-Jernigan (2003) BCSC 1097, Groberman J, said:- 

“I do not, of course, know why Rs have chosen to do so, but it would 

be surprising if they did not have cogent reasons for wishing to place their 

significant assets in a secretive offshore trust.  I have no hesitation in finding 

that having expressly chosen such a vehicle for their investments, Rs are 

stuck with dealing with those investments under the laws of Nevis and in its 

courts, even though they may now see those laws as disadvantageous or 

distasteful.” para 48 

This might on one reading suggest that such a claim could never be overridden, but As did not 

put their case that high: and indeed at para 49 Groberman J himself said that he could depart 

from the jurisdiction clause if there was a strong cause to do so. 

108. The contentious issue was what was the appropriate test to displace the presumption that the (on 

this hypothesis) exclusive jurisdiction clause should be given effect to.  To this I now turn. 

Displacement Test 

109. Various alternatives were canvassed as to the basis on which the presumption should be 

displaced:- 

(i) “exceptional circumstances” – Koonmen-v-Bender  para 49 itself derived from the 

“strong  reasons” test applicable in contract cases: Donahue v Armco [2002] 1 All ER 749 

para 45.  See too Representation of AA [2010] JRC 164 para 34 and Bank of New York 

Mellon GV Films (2009) EWHC 2338 (Comm). 

(ii) “strong cause” - Green v Jernigan (2003) BCSC 1097 para 49 

(iii) “good reason”, which has its origins in EMM Capricorn Trustees Ltd-v-Compass Trustees 

[2001] JLR 205 para 19(c) but was itself referred to with apparent approval in Koonman-v -

Bender [para 61] although seemingly less powerful than the test the same court initially 

preferred.  

(iv) Lewin on Trusts 18th ed “a factor of substantial weight” [para 11-11(2)] 
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(v) A pure Spiliada test in which the exclusive jurisdiction clauses was relegated to no  more 

than a factor, albeit a powerful one, in assessing where the case could be tried “more 

suitably for the interests of each of the parties and the ends of justice”.  See Spiliada 

Maritime Corporation v Consulex Limited [1987] AC 460 at p. 476 C-D. 

There is a measure of overlap between the tests and.as is often the case in the law, application 

of a differently phrased test can lead to the same result, 

110. On this issue I consider that As have the better of the argument.  The test in a contract case is 

clear (i.e. strong reasons) and the only issue is as to whether there is reason, as Rs contend to 

apply a different case when beneficiaries claim against Trustees (present or former).   

111. In EMM Capricorn Traders Ltd-v-Compass Trustees Ltd [2001] JLR 205 the Royal Court held that 

an exclusive jurisdiction clause in a trust deed should not be given the same weight as one in a 

contract.   

112. Birt, then Deputy Bailiff, said:-  

“[Counsel] argued that an exclusive jurisdiction clause in a trust deed 

should be given the same weight as in a contract.  But that is to ignore the 

difference between the two documents.  If A and B agree in a contract that they 

will refer any dispute to the courts of a particular country, one can well 

understand why they should generally be held to their bargain.  They have 

agreed it; why should one of them then be allowed to go back on what has 

been freely agreed?  But the position is very different in relation to a trust.  The 

exclusive jurisdiction provision of a trust deed will have been agreed only 

between the settlor and the original trustee.  Actions in relation to the trust 

may be brought by beneficiaries who were never parties to the trust deed; 

indeed they may not even have been alive at the time of its execution.  The 

policy considerations which lead to a party to a contract being held to his 

choice of exclusive jurisdiction cannot apply to a beneficiary who played no 

part in the choice of exclusive jurisdiction made in the trust deed.”  para 16 

113. Birt DB went on to summarise the principles to be applied as follows:- 

“In our judgment, the correct approach for trusts is that established for 

exclusive jurisdiction clauses in relation to contracts but with the burden upon 
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the plaintiff being less onerous than in contract cases.  We would therefore 

summarize the principles to be applied as follows: 

(a) Where plaintiffs sue in Jersey in breach of a provision in a trust 

deed which states that disputes should be referred to the exclusive jurisdiction 

of a foreign court, and the defendants apply for a stay, the Jersey court, 

assuming the claim to be otherwise within its jurisdiction, is not bound to grant 

a stay but has a discretion whether to do so or not.   

(b) The court should start from the position that exclusive 

jurisdiction clauses mean what they say and a stay should therefore normally 

be granted unless good reason is shown for not doing so.   

(c) The burden of showing that there is good reason not to grant a 

stay is on the plaintiffs.   

(d) In exercising its discretion, the court should take into account all 

the circumstances of the particular case.   

(e) In particular, but without prejudice to (d), the following matters, 

where they arise, may properly be regarded: 

(i) in what country the evidence on the issues of fact is situated, or 

more readily available, and the effect of that on the relative convenience and 

expense of trial as between the Jersey and foreign courts; 

(ii) whether the law of the foreign court applies and, if so, whether it 

differs from Jersey law in any material respects; 

(iii) with what country either party is connected, and how closely; 

(iv) whether the defendants genuinely desire trial in the foreign 

country, or are only seeking procedural advantages; and 

(v) whether the plaintiffs would be prejudiced by having to sue in 

the foreign court because they would (a) be deprived of security for their claim; 

(b) be unable to enforce any judgment obtained; (c) be faced with a time-bar 
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not applicable in Jersey; or (d) for political, racial, religious or other reasons be 

unlikely to get a fair trial.” (para 19) 

114. Whilst I accept the then Deputy Bailiff’s premise in para 16, I respectfully disagree that the frist 

sentence of para 19 is either consequential upon it or correct.  True it is that beneficiaries are not 

contracting parties but in this context I consider that the distinction is one without a difference.  

115. The following passage, in a chapter authored by J Harris in Glasson The International Trust, 

seems germane.  “Successor Trustees agree to be bound by the terms of the Trust 

instrument.  Beneficiaries take the benefit of an interest under the trust and it is arguable 

that they should equally take the burden of being bound by the terms of the trust including 

an exclusive jurisdiction clause.  This would then suggest that the weight to be given to a 

forum jurisdiction clause should be as strong when contained in a trust instrument as 

when contained in a contract” (1.8.5).  I would, for my part, endorse that passage shorn of its 

academic reservations: if beneficiaries are to take the benefit of the settlor’s bounty, they must 

accept the burden (if such it is) of an exclusive jurisdiction clause as one of the incidentals of their 

status. 

116. Furthermore, to make beneficiaries generally bound to accept the jurisdiction clause of trust 

deeds “does have the attractive result of respecting the autonomy of the settlor and 

meaning that the jurisdiction clause is applicable to all aspects of the trust relationship”.  

(Harris Op. cit 1.14) 

117. This Court in Koonmen-v-Bender started by referring to the Spiliada test:- 

“for this reason I turn at this stage to consider whether the Plaintiff has 

satisfied the burden laid down in the recent House of Lords authorities and in 

particular The Spiliada (Spiliada Maritime Corporation v Canulex Ltd [1987] AC 

460) and Amin Rasheed (Amin Rasheed Shipping Corporation-v-Kuwait 

Insurance [1984] 1 AC 50) in the speeches of Lord Goff of Chievely and Lords 

Wilberforce and Diplock respectively, the relevant parts of which are helpfully 

quoted in the judgment of the Royal Court.”  [para 33] 

118. From that starting point the court came to consider the effect of an exclusive jurisdiction clause 

such as it had already found to exist:- 

109



L:\Judgments\Judgments draft W2000\2014\14-04-07_Crociani-v-Crociani_JCA_089.doc 

“Unlike an arbitration clause which now by statute must in most cases 

be respected, the courts still retain a discretion to override an express choice 

of forum in a contract or trust deed.  But prima facie, the court’s function is to 

interpret and apply the agreement of the parties or the expressed intention of 

those creating the trust deed, and as a general rule the courts will give effect to 

a choice of forum.  The court will override an agreed choice of forum only in 

exceptional circumstances.  The rule is clearly stated in Dicey and Morris in 

Rule 32(2) and in the following text and the cases thereafter cited.  Although it 

may be argued that the presumption in favour of applying the express 

provisions of a trust deed may not be as strong as that in favour of holding 

parties to a contract to the terms of their agreement, I see no reason why the 

presumption should not be just as strong as between the Settlor and those 

claiming to have been “standing behind” the Settlor, as Mr Koonmen and Mr 

Bender were in this case, and the Trustees.  Further, I consider that, as an 

important element in the structure of the trust in respect of which any would-be 

beneficiary claims an interest, it should prima facie be binding on such 

beneficiary.” (para 49)  

119. The general rule that the Court of Appeal refers to is identified as that set out in Dicey Morris and 

Collins (13th Edition) Rule 32(2) which is in the following terms:- 

“Where a contract provides that all disputes between the parties are to 

be referred to the exclusive jurisdiction of a foreign tribunal, the English Court 

will stay proceedings instituted in England in breach of such agreement unless 

the claimant proves that it is just and proper to allow them to continue.”  

(This in fact does not on its face provide for an exceptional circumstances test) 

120. However in reaching its conclusion the Court of Appeal stated “Bearing in mind the choice of 

Anguillan proper law, the choice of Anguilla as the forum in the AEBT trust deed, and the 

fact that the Second and Seventh Defendants will not be participating in any proceedings 

in Jersey, I conclude that the court of Anguilla is clearly and distinctly the more convenient 

forum for the resolution of the dispute as a whole.  This is the forum where, to adopt the 

formulation of Lord Goff in The Spiliada, “the case may be tried more suitably for the 

interests of all parties and the interests of justice”.”  It thus appears not to have steered an 

entirely consistent course. [Moreover the Court of Appeal makes no reference in its judgment to 

Capricorn, although it was cited to it, and does not therefore expressly address or seek to 

overturn the approach set out by the Court in Capricorn]. 
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121. The Royal Court in this case initially applied a Spiliada test, i.e. where the case should be tried 

“more suitably for the interest of all parties and for the ends of justice.” 

122. On that premise in order to overturn the Royal Court’s evaluation, it would be necessary for As to 

satisfy, mutatis mutandis,  the principles articulated in the court in UCC-v-Bender [cit sup  ] 

123. The factors that the Royal Court took into account in determining that even if Clause Twelfth 

conferred exclusive jurisdiction on the courts of Mauritius to determine disputes between a 

beneficiary and present and former trustees the appropriate forum was Jersey are to be found at 

paras 24 – 28, 45-46 and 75-82 of its judgment. 

124. These are in summary the following:- 

(i) The impugned transactions (arguably other than in respect of the Agate appointment) all 

took place when the Grand Trust was:- 

(a) administered from Jersey; 

(b) by a Jersey professional trustee; 

(c) when the Grand Trust was governed by Jersey law. 

(ii) The 2010 Appointment and the 2012 retirement were expressly made subject to Jersey law. 

(iii) As under those two deeds expressly submitted to the non-exclusive jurisdiction of the courts 

of Jersey. 

(iv) As a matter of general principle a court applies its own laws more reliably than does a 

foreign court, a fortiori where the legal issues are complex. 

(v) As’ case as to the exclusive jurisdiction of the Mauritius court is based upon the 2012 

Retirement but the validity of that document is itself an issue in the proceeding.  The validity 

or otherwise of that Deed must be determined by Jersey law, see Clause Twelfth “This 

instrument shall be governed…in accordance with the laws of the Island of Jersey” 
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(vi) Whether as As contend the 2012 Deed was res inter alios acta, i.e. conferred no rights on 

the beneficiaries upon which Rs could rely or whether, as Rs contend, the exclusivity 

otherwise conferred by Clause Twelfth was waived was an issue that was not demurrable.  

At two junctures (para 74 and 75) the Royal Court indicated that it was an issue for the 

substantive trial.  

(vii) As had accepted the jurisdiction of the Jersey Court. 

(viii) As to the balance of procedural advantage on “discovery and limitation”, Jersey offered 

certainty to Rs and Mauritius uncertainty; a concern not removed by undertakings proffered 

by As which did not bind e.g. Camilla or would automatically be enforced by a Mauritian 

Court. 

125. As to the eighth point, the Court received affidavits as to Mauritius law from Mr Ivan Lesley 

Collendavelloo, a barrister practising in Mauritius, for Rs and from Mr Ariranga Pillay, a former 

Chief Justice of Mauritius, who now works as a legal consultant, for As. 

Discovery 

126. In my view the Royal Court were right to conclude on the basis of the expert evidence that 

Mauritius has no equivalent to discovery as it exists under the Royal Court Rules, i.e. that in 

Mauritius a party has no obligation to disclose all documents relevant to the case to the other 

party, including documents which are detrimental to his own case.  To quote from and adopt their 

judgment upon which I cannot improve:- 

“Under section 33(1)(c) of the Trusts Act 2001 (Mauritius)in the absence 

of any express provision in the trust deed authorising disclosure of the 

information, there is no right to disclosure on the part of beneficiaries, but 

under the provisions of section 33(5) the Court can make an order for 

disclosure of information or documents for the reason mentioned in that 

section, namely, where it is satisfied that the disclosure is bona fide required 

for the purpose of any civil proceedings.  This, in Mr Pillay’s view, was a broad 

power to order disclosure, which the plaintiffs could utilise in order to obtain 

orders to a similar effect as discovery in this jurisdiction.  In Mr 

Collendavelloo’s opinion the ambit of section 33(5) was uncertain.  As it was an 

exception to the rule that a party is not bound to disclose all documents 

relevant to the case, a party applying under that section must, he said, 

112



L:\Judgments\Judgments draft W2000\2014\14-04-07_Crociani-v-Crociani_JCA_089.doc 

necessarily already be aware of the existence of the document or information 

sought.”  (para 76(i)) 

Limitation 

127. I endorse further what the Royal Court said as to limitation which it is more economical to quote 

than to paraphrase:- 

“Under section 68(2)(b) of the Trusts Act 2001 [Mauritius] (and leaving 

aside fraud) actions against trustees are limited to two years from the date on 

which the beneficiary first has knowledge of the breach of trust.  Both experts 

agreed, that the Mauritius courts would apply French Private International law, 

and if a foreign law applied in respect of a claim brought in Mauritius, the rules 

applicable as to limitation under that foreign law (rather than their own rules) 

would be applied so long as they did not offend their “ordre public”; i.e. that 

Jersey law rules as to limitation would be applied.  However that assumes that 

Jersey law does apply to the impugned transactions and neither counsel had 

been asked to opine on the effect of the Exclusive Jurisdiction Clause and the 

construction placed upon it by As.   (para 76(ii)) 

In his second affidavit Mr Collendavelloo questioned whether under 

Mauritius law the limitation period of two years was absolute.  Mr Pillay 

advised that, whilst statutory time limits must be strictly complied with, 

discretion may be exercised by the Mauritius court in exceptional 

circumstances to extend the limitation period of two years.  (para 76 (iii)) 

There was a difference of opinion between the experts as to when time 

would begin to run against R1; time would not run against R2 -R3 until they 

reached their majority.  Mr Collendavelloo said it was unclear for the purposes 

of section 68(2) whether the knowledge of existence of facts capable of 

constituting a breach of trust is sufficient or of knowledge that the facts give 

rise to a breach of trust is required.  He said there had been no case law on 

knowledge in the trust context in Mauritius.  Mr Pillay agreed that there was no 

Mauritius decision on the matter but in his view the Mauritius courts would 

follow West-v-Lazard Bros and Co (Jersey) Ltd [1993] JLR 165, namely that 

knowledge referred to in Section 62(2)(b) requires actual knowledge that there 

has been a breach of trust or knowledge that would lead a reasonable person 

to the inevitable conclusion that there had been a breach of trust.  The point is 

of some significance to R1 in that the 2010 Appointment, where it is alleged 
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substantial value was wrongly appointed out of the Grand Trust, took place 

more than two years ago.  (para 76(iv)) 

128. Neither of these two concerns would be wholly alleviated by an undertaking proffered by As to 

provide Jersey type discovery and not to take any limitation point unavailable in Jersey, not least 

because it is uncertain how the Mauritius Courts would police such undertakings. 

Costs 

129. Under Mauritius law there is a limit of MUR14,000 (which is approximately GBP300) on the costs 

that can be recovered in civil proceedings.  However under section 65 of the Trusts Act 2001 

(Mauritius):- 

“the Court may order the costs and expenses of, and incidental to an 

application to the court under this Act to be paid from the Trust property or in 

such other manner and by such persons as it thinks fit.”   

As noted that in any event a restriction on costs is not at all unusual and is the rule in many 

jurisdictions and can operate as much to the advantage of the Rs as to the disadvantage and 

on this basis As argued that the potential restriction on recovery of costs from the losing party 

was simply irrelevant, given the ubiquity of similar cost regimes in many countries. 

130. The Royal Court disagreed that this is irrelevant.  In its view it was one of the circumstances to be 

taken into account in deciding whether to override the Exclusive Jurisdiction Clause.  It was 

unclear whether section 65 of the Trusts Act 2001 applied to hostile proceedings for breach of 

trust at all.  Even if it did apply Rs, albeit successful, might have to bear their own (no doubt 

substantial) costs [alternatively the trust fund, the subject of the dispute would, to that extent, be 

depleted].  And if it did not apply, Rs, albeit successful, would certainly have to do so.  (Judgment 

para 82) I accept this analysis although I would, in all the circumstances, including the size of the 

Trust Fund at stake, not accord it great weight.    

131. As referred to Trendtex Trading Corp-v-Credit Suisse [1982] AC 679 where it was held that the 

advantages to Trendtex of obtaining an order for discovery in England could not outweigh the 

other reasons in favour of leaving the parties to what was in that case the forum of their choice in 

Switzerland (per Lord Roskill at p 705).  Trendtex was cited by Lord Goff in Spiliada where he 

said:- 
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“No doubt each of these systems has its virtues and vices; but, 

generally speaking, I cannot see that, objectively, injustice can be said to have 

been done if a party is, in effect, compelled to accept one of these well-

recognised systems applicable in the appropriate forum overseas”.  (p 482) 

(My emphasis) 

132. As The Royal Court aptly put it:- 

“In other words where an appropriate forum has been established then 

the parties have to accept the virtues and vices of that forum.” 

but equally aptly noted:- 

“What is different in the case before us is that the plaintiffs are being 

asked to accept uncertainties in a forum which, applying ordinary principles, is 

not the appropriate forum; the appropriate forum where none of these 

uncertainties exist is Jersey.” (para 81) 

133. While rejecting factors such as convenience and location of documents as having, in an age of 

international litigation and electronic conveyance of information, no weight (para 27), but taking 

into account all the circumstances set out above, the Royal Court concluded that there is “good 

reason to override the Exclusive Jurisdiction Clause.” (para 83)  

134. Importantly it found for the same reasons that the circumstances here were exceptional (para 83). 

As submitted that it is clear that the Royal Court focused very much on its preferred Spiliada 

approach, but while I have some sympathy with the submission, the fact remains that I cannot 

ignore the Royal Courts’ reliance, albeit in the alternative, on the test that As themselves 

canvassed as correct.  Absent a finding the Royal Court’s evaluation was perverse or otherwise 

flawed, we cannot overrule it.  I do not detect any such flaw. 

Crica 

135. I turn finally to the Crica claims.  As raised justified criticisms of Rs’ order of justice in relation to 

these claims in that Camilla, one of the transferors, had not been made a party, nor had the entity 

to which the shares were actually transferred, namely BNP Paribas Jersey Nominee Company 

Limited, nor had the trustees of the Fortunate Trust in that capacity.  Rs have, however made 

clear that they intend to apply to amend to add Camilla and BNP Jersey Nominee Trustees Ltd as 
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parties to the Jersey proceedings and add with some force that it does not lie in As’ mouth to 

criticise Rs for not having made such amendment since the forum challenge, since in September 

2013 As themselves submitted to the Court of Appeal that these Jersey proceedings should be 

stayed and that no further costs should be incurred until this disposal of the present appeal. 

136. As further submitted that the Crica claims had scant connection with Jersey or Jersey law.  Each 

of the transfers was governed by BVI Law being the lex situs of the shares (following MacMillan 

Inc-v-Bishopsgate Investment Trust plc and Ors (No3) [1996] 1 All ER 585).  Accordingly the 

claims should be hived off and sent to the BVI following the approach of the English High Court in 

Pacific International Sports Clubs [2009] EWHC 1879 (Ch).   

137. The Royal Court disagreed that these transfers have scant connection with Jersey.  The shares 

were transferred to the Fortunate Trust of which BNP Jersey and A1 were trustees, which was 

governed by Jersey law and which was administered from Jersey by BNP Jersey.  It is clear from 

Mr Le Cornu’s second affidavit that he organised the transfers.  It all forms part of the chain of 

events which surround the Grand Trust claims.  (para 86)  I concur. 

138. In Pacific International Sports Clubs Limited-v-Surkis the claimant had brought his claim in 

England notwithstanding the fact that the only connection between the claims brought and 

England was that one of the defendants to a minor part of the claim was an English company 

SMI.  The Court could not decline jurisdiction in respect of the claim against SMI because of the 

effect of the Council Regulation (EC) 44/2001.  Having determined that the vast majority of the 

claims brought by the claimant ought to be determined in the Ukraine, Blackburne J refused to 

allow the claim against SMI to prevent him from ordering that the remainder of the claims be 

stayed in favour of the Ukrainian proceedings explaining himself thus:- 

“It follows therefore that neither the doctrine of forum non conveniens 

nor the application “reflexively” of articles of the Judgments Regulation 

provides grounds for staying the pursuit by Pacific in this jurisdiction of its 

claims against SMI.  Does this mean that, given Pacific’s wish to pursue its 

claims against SMI in this jurisdiction, this court should allow Pacific to 

continue to pursue its claims against the other defendants in this jurisdiction 

notwithstanding that, as against those other defendants, application of the 

doctrine of forum non conveniens, unaffected in the case of those other 

defendants by the impact of the Judgments Regulation, indicates that Pacific’s 

claims against those others should be pursued in the Ukraine. (para 111) 
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I am not persuaded that it does.  According to the particulars of claim 

in this action, SMI is, like the BVI defendants, a relatively minor player in the 

dispute: it was no more than the means whereby Mr Surkis held and was able 

to take control of Dynamo.  The principal dispute is undoubtedly between 

Pacific on the one hand and Mr Surkis and Mr Zgursky on the other.  To allow 

the fact that the doctrine of forum non conveniens cannot be applied in SMI to 

dictate where the dispute as a whole must be tried would be, in my view, to 

allow the tail to wag the dog.  In particular, I see no reason why, given my 

conclusions in relation to the application of the doctrine of forum non 

conveniens to the other defendants, I should not stay the action against Mr 

Surkis and set aside the permission order, and with it the service of the claim 

form on the BVI defendants, leaving it to Pacific to pursue its dispute with 

those persons (and SMI if it wishes) in the courts of Ukraine.”  (para 112) 

139. In the case before us, A4 played a relatively minor role.  The principal dispute is between Rs on 

the one hand and A1 - 3 on the other.  The fact that A4 is a party cannot be allowed to dictate 

where the dispute as a whole should be tried; that would indeed be to allow the tail to wag the 

dog, an exercise that I would not for my part endorse.  There is no question here of the Crica 

claims being the tail wagging the dog.  They represent a minor part of the claims brought in this 

jurisdiction and have been added, it seems to us, because it is convenient and cost effective to do 

so.  Common sense dictates that this relatively minor part of the claim, which is part of the same 

factual matrix as the rest of the claim, should be resolved at the same time and in the same place.  

The dog must wag the tail. 

140. The only point As can marshal to justify fragmentation, with all the expense and trouble that it will 

cause, including the risk of inconsistent findings of fact, is what they say is the proper law i.e. BVI 

law applicable to the claim (although in relation to the Grand Trust claims they seek to play down 

the importance of the proper law applicable to the claim being the law of Jersey).   

141. Rs contend that As assertion that the claim falls to be determined by BVI law is wrong, since on 

analysis the claim is based in part on the equitable jurisdiction to set aside a gift made by 

mistake.  Where the gift is of personalty and made to a Jersey settlement (as the Fortunate Trust 

was), the applicable law of mistake is that of Jersey; Re S [2011] JRC 117; 14 ITELR 663. 

142. The Royal Court concluded that even if As’ disputed contentions that BVI law rather than Jersey 

law applied were correct, it would still exercise its discretion not to stay the proceedings in 

Jersey:-  
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“We make no finding as to the proper law governing the [Crica] 

transfers but we see absolutely no point in fragmenting off this relatively minor 

part of the claim and requiring the parties to go to the expense and 

inconvenience of litigating separately in the BVI.  The transfers concern parties 

to these proceedings (apart from Camilla and BNP Jersey’s nominee company 

who no doubt the plaintiffs’ will now seek to join) and as we said previously 

they all form part of the chain of events which surround the Grand Trust 

claims.” (para 90) 

143. There is no error of principle here, nor any failure to take into account all and only proper factors.  

The decision is not “plainly wrong”.  On the contrary, in my view it is plainly correct.   

144. As the Guernsey Court of Appeal held in Carlyle Capital Corporation Ltd-v-Conway and Ors CA 

Guernsey 5 March, 2012, paragraph 47:- 

“This feeds into a third point on which the Deputy Bailiff, in our 

respectful view, erred.  Stating (correctly) that all the parties accepted the 

desirability of proceedings in a single jurisdiction, he continued “none of them 

persuaded me that it is imperative to do so” (DB para 152).  This inverts the 

proper approach.  Presumptively all proceedings should be heard in a single 

jurisdiction; modern cases from Spiliada to Altimo Holdings require the court 

to choose which jurisdiction is forum conveniens.  It is for a party who 

contends for fragmentation to contend that (exceptionally) fragmentation is 

imperative, rather than vice versa.   

145. My freestanding conclusion is provisionally reinforced by what has happened in Florida.  

146. In Jersey the As have contended that the BVI is the appropriate jurisdiction for hearing the Crica 

claim.  In spite of this contention, A1 has procured that separate proceedings in Florida have 

been issued against R1 and her husband in relation to the Miami properties which are the 

underlying subject-matter of the Crica claim.   

147. The Florida Court has for the moment directed that, provided the present Jersey proceedings are 

amended to join Camilla and BNP Jersey Nominee Trustees Ltd as parties, then the Florida 

proceedings may be stayed pending the outcome of the Jersey proceedings.  [See Judge Sigler’s 

ruling of 24 December 2013 in Case No 13-13768 CA (42).]   So in the two extant proceedings in 

relation to the Miami properties both jurisdictions are at present in agreement that the claims 

should be resolved in Jersey. 
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148. Like the Royal Court I do not therefore find it necessary to make a finding as to the proper law 

governing the transfers since I see no purpose (whatever be the position) in fragmenting this 

relatively minor part of the claim and requiring the parties to go to the expense and inconvenience 

of litigating separately in the BVI.  The transfers concern parties to these proceedings (apart from 

Camilla and BNP Jersey’s nominee company who no doubt Rs will now seek to join) and they all 

form links in the chain of events which surround the Grand Trust claims.   

149. In conclusion I would grant As’ application for permission to appeal but refuse As’ application for a 

stay of the proceedings.   

SIR JOHN NUTTING JA  

150. Having had the advantage of reading in advance the judgments of the President and Martin JA, I 

also agree. 

151. In In Re Wilson 1985 AC 750 Lord Bridge in departing from a view expounded by him in an earlier 

case said at p 760 “A white sheet is always a becoming garment and I gladly don it”.  I don a 

similar garment with no less gladness in relation to the decisions in both Glazebrook and 

Koonmen to which I was a party.   

MARTIN JA 

152. I entirely agree with the President’s judgment.   

153. The problem for As is that their argument proves too much.  The critical part of Clause Twelfth 

reads “thereafter the rights of all persons and the construction and effect of each and every 

provision hereof shall be subject to the exclusive jurisdiction of and construed only according to 

the law of the said country which shall become the forum for the administration of the trusts 

hereunder“.    If that wording has the effect, as As contend it does, that after the 2012 Retirement 

all matters are to be litigated in Mauritius, it must also – as the President points out in paragraph 

67(4) and (5) – have the effect that the new law governs past transactions, and existing 

proceedings are to be transferred to the new jurisdiction.  Neither consequence can have been 

intended, and neither was contended for by As.  Whatever the effect of Clause Twelfth, it can only 

have been intended to apply in relation to matters occurring after the change. 

154. In Koonmen-v-Bender at [45] this Court disapproved of a statement in the judgment at first 

instance that it was axiomatic that clear words were required to create an exclusive jurisdiction 
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clause in a trust deed.  I accept that that statement went too far, and that there is no special rule 

of construction applicable to such clauses; but it nevertheless seems to me that the statement 

reflects what I consider to be the position, namely that clauses designed to prescribe that the 

courts of a particular country shall have exclusive jurisdiction over all disputes are rare in trust 

documents.  For that reason, I consider that courts having to construe what are said to be such 

clauses should be alert to the possibility that expressions such as “exclusive jurisdiction” and 

“forum for administration”, which may mean different things to a trust draftsman and a commercial 

litigator, were used in a special sense in the trust instrument. 

155. In paragraph 67(7), the President quotes Professor Matthews as saying that, if the judges of the 

Court of Appeal in Koonmen v Bender had had any serious acquaintance with the drafting of trust 

instruments, they must have known that such expressions had a specialised meaning to trust 

lawyers.  I can claim to have some such experience; but the sense in which the expression 

“exclusive jurisdiction” was being used in Clause Twelfth was nevertheless far from immediately 

obvious to me.  It seems to me that to use the expressions “exclusive jurisdiction” and “forum for 

administration” in trust instruments is to invite misconstruction.  If the intention is to identify that 

the proper law is to apply to all aspects of the trust, from its inception to its execution, there are 

better and clearer ways of saying so than by referring to the exclusive jurisdiction of the proper 

law.  If the intention is to tell the world – or its tax authorities - that a trust is domiciled and 

administered in a particular place, there are better and clearer ways of saying so than by referring 

to the forum for administration.  Moreover, a reference to exclusive jurisdiction may have the 

consequence that, whatever the intention of the draftsman, exclusive jurisdiction is conferred over 

all trust disputes for the purposes of Article 23(4) of the Judgments Regulation (Council 

Regulation 44/2001).  Similarly, a reference to the forum for administration may have the effect of 

conferring jurisdiction for all disputes under Article 5(6) of the Regulation.  In my view, it would be 

better if the expression “exclusive jurisdiction” were reserved for cases where it is genuinely 

intended to confer exclusive jurisdiction over all trust disputes on the courts of a particular 

country; and better if the expression “forum for administration” were abandoned altogether. 

156. I also endorse what the President has said about the adjustment of the test for leave to appeal to 

this Court. 
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No. 18-3071 

IN RE: GRAND JURY SUBPOENA 

Appeal from the United States District Court 
for the District of Columbia 

(No. l: l 8-gj-00041) 

Before: TATEL and GRIFFITH, Circuit Judges, and 
WILLIAMS, Senior Circuit Judge. 

Opinion for the Court filed PER CURIAM. 

Opinion concurring in part and concurring in the judgment 
filed by Senior Circuit Judge WILLIAMS. 

PER CURIAM: • With the Foreign Sovereign Immunities Act 
(the "Act"), Congress unquestionably set out a comprehensive 
framework for resolving whether foreign states are entitled to 
immunity in civil actions. But did Congress, through the same 
Act, tell us how to handle claims for immunity in criminal cases 
as well? That question looms large over this litigation 

• NOTE: Portions of this opinion contain sealed 
information, which has been redacted. 
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concerning a subpoena issued by a grand jury, but we find it 
unnecessary to supply a definitive answer. Assuming the Act's 
immunity applies, we hold that it leaves intact the district 
courts' subject-matter jurisdiction over federal criminal cases 
involving foreign sovereigns, and that there is a reasonable 
probability the information sought through the subpoena here 
concerns a commercial activity that caused a direct effect in the 
United States. Because the Act-even where it applies-allows 
courts to exercise jurisdiction over such activities, and because 
the ancillary challenges in this appeal lack merit, we affirm the 
district court's order holding the subpoena's target, a 
corporation owned by a foreign sovereign, in contempt for 
failure to comply. 

I. 

The grand jury seeks information from a corporation ("the 
Corporation") owned by Country A and issued a subpoena 
directin the Cor oration to roduce that information. 

The Corporation moved to 
quash the subpoena, arguing that it is immune under the Act, 
or, alternatively, that the subpoena is unreasonable or 
oppressive (and therefore unenforceable under Federal Rule of 
Criminal Procedure l 7(c)(2)) because it would require the 
Corporation to violate Country A's domestic law. 

The district court denied the motion to quash. The 
Corporation took an immediate appeal, which an earlier panel 
of this court dismissed for lack of appellate jurisdiction. Per 
Curiam Order, In re Grand Jury Subpoena, No. 18-3068 
(October 3, 2018). The district court then held the Corporation 
in contempt, imposing a fine of $50,000 per day until the 
Corporation complies with the subpoena, but stayed accrual 
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and execution of the penalty pending appeal. The Corporation 
then filed this appeal of the contempt order. Because this 
appeal involves exclusively legal questions, our review is de 
novo. In re Sealed Case, 146 F.3d 881, 883 (D.C. Cir. 1998) 
(reviewing contempt order de novo where the district court 
allegedly "applied the wrong legal standard"). In a judgment 
dated December 18, 2018, we affirmed the district court and 
explained that a full opinion would follow. This is that opinion. 

II. 

Before 1952, foreign sovereigns enjoyed "complete 
immunity" in United States courts as "a matter of grace and 
comity." Verlinden B. V. v. Central Bank of Nigeria, 461 U.S. 
480, 486 (1983). First articulated in The Schooner Exchange v. 
McFaddon, 1 l U.S. (7 Cranch) 116 (1812), that rule was in 
harmony with the then-existing "general concepts of 
international practice." Michael Wallace Gordon, Foreign 
State Immunity in Commercial Transactions § 3.01 (1991). 
Over the next century and a half, change slowly crept over the 
horizon. "[A]s foreign states became more involved in 
commercial activity," by taking over businesses and other 
historically private functions, many grew concerned that states 
could manipulate their immunity to obtain market advantages 
by evading accountability mechanisms that would hinder 
purely private corporations. Rubin v. Islamic Republic of Iran, 
138 S. Ct. 816, 821-22 (2018) (noting that the State 
Department had expressed such a concern). As a result, several 
countries began stripping foreign sovereigns of their former 
immunity for "private," usually commercial, acts. Letter from 
Jack B. Tate, Acting Legal Adviser, Department of State, to 
Acting Attorney General Philip B. Perlman (May 19, 1952), 
reprinted in 26 Department of State Bulletin 984-85 (June 23, 
1952) ("Tate Letter"). 
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The United States joined this club in 1952, when the 
Acting Legal Adviser to the State Department issued a letter 
(known as the "Tate Letter") adopting this so-called 
'"restrictive theory of sovereign immunity."' Rubin, 138 S. Ct. 
at 822 (quoting Verlinden, 461 U.S. at 488). The result "proved 
troublesome." Verlinden, 461 U.S. at 487. Because courts 
relied "primarily" on the State Department to guide them 
regarding which activities remained immune, many disputes 
that were essentially private had the potential to become 
spiraling diplomatic imbroglios for the administration of the 
day. Id. Nobody was especially happy with the outcomes: 
"inconsistent" immunity determinations heavily informed by 
'"political"' and diplomatic considerations. Samantar v. 
Yousuf, 560 U.S. 305, 312-13 (2010) (quoting Republic of 
Austria v. Altmann, 541 U.S. 677,690 (2004)). 

Seeking to extract the State Department from this stew and 
"endorse and codify the restrictive theory of sovereign 
immunity," Congress passed the Foreign Sovereign 
Immunities Act in 1976. Id. at 313. Where the Act applies, it 
does three things relevant to this case: (1) as a general matter, 
it extends foreign sovereigns "immun[ity] from the jurisdiction 
of the courts of the United States," 28 U.S.C. § 1604; (2) it 
creates exceptions to the rule of immunity under various 
circumstances, including cases based on certain "commercial 
activit[ies ]" of the sovereign, id. § l 605(a)(2); and (3) it grants 
federal district courts subject-matter jurisdiction over certain 
"nonjury civil action[s]" against foreign states where they lack 
immunity, id. § 1330(a). 

The key question here is whether the Act-including 
section l 604's grant ofimmunity- applies to civil and criminal 
proceedings alike. The Corporation tells us the Act does apply 
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here, and thereby immunizes the Corporation from this 
subpoena. The government responds that no part of the Act 
applies to criminal proceedings. "Immunity in criminal 
matters," the government assures us, "'simply was not the 
particular problem to which Congress was responding."' 
Appellee's Br. 18 (quoting Samantar, 560 U.S. at 323). 

The few circuits to consider this issue have reached 
differing conclusions, albeit in circumstances distinct from 
those here. Compare Southway v. Central Bank of Nigeria, 198 
F.3d 1210, 1214 (10th Cir. 1999) (stating in context of a civil 
Racketeer Influenced and Corrupt Organizations Act ("RICO") 
claim that the Act does not apply in criminal proceedings), and 
United States v. Noriega, 117 F .3d 1206, 1212 (11th Cir. 1997) 
(same, in case involving head-of-state immunity claim), with 
Keller v. Central Bank of Nigeria, 277 F.3d 811, 820 (6th Cir. 
2002) (stating in context of civil RICO claim that the Act does 
apply in criminal proceedings), partially abrogated by 
Samantar, 560 U.S. 305. Mindful of our obligation to avoid 
sweeping more broadly than we must to decide the case in front 
of us, we need not weigh in on this dispute. As we explain 
below, even assuming section 1604's grant of immunity 
applies to criminal proceedings, the Corporation still lacks 
immunity from this particular subpoena. 

III. 

Taking section 1604 's grant of immunity as a given, the 
government must check three boxes for the contempt order to 
stand. First, there must be a valid grant of subject-matter 
jurisdiction. Second, one of the Act's exceptions to immunity 
must apply. And third, the contempt sanctions must be a 
permissible remedy. According to the district court, the 
government satisfies all three. We agree. 

137



6 

PUBLIC COPY - SEALED INFORMATION DELETED 

A. 

We start, as we must, with subject-matter jurisdiction. The 
district court purported to exercise its inherent contempt power 
in aid of its criminal jurisdiction. See FG Hemisphere 
Associates, LLC v. Democratic Republic of Congo, 637 F.3d 
373, 377 (D.C. Cir. 2011) (explaining that "federal courts enjoy 
inherent contempt power" that "runs with a court's 
jurisdiction"). The problem, according to the Corporation, is 
that the Act eliminated all criminal subject-matter jurisdiction 
over foreign sovereigns, taking the contempt power with it. The 
text of the relevant statutes, however, cuts against the 
Corporation's position. Section 3231 of title 18 gives federal 
courts original jurisdiction over "all offenses against the laws 
of the United States." It is hard to imagine a clearer textual 
grant of subject-matter jurisdiction. "All" means "all"; the 
provision contains no carve-out for criminal process served on 
foreign defendants. And nothing in the Act's text expressly 
displaces section 3231 's jurisdictional grant. True, section 
1604 grants immunity "from the jurisdiction of the courts," but 
that is no help to the Corporation. Linguistically, granting a 
particular class of defendants "immunity" from jurisdiction has 
no effect on the scope of the underlying jurisdiction, any more 
than a vaccine conferring immunity from a virus affects the 
biological properties of the virus itself. 

To be sure, we have often referred to the Act's immunity 
provisions as affecting "subject matter jurisdiction." See, e.g., 
Odhiambo v. Republic of Kenya, 764 F.3d 31, 34 (D.C. Cir. 
2014 ). But in offering that characterization, we are not 
referring to section 1604. The provision that usually gives the 
exceptions to immunity their jurisdictional status is the Act's 
provision conferring subject-matter jurisdiction over foreign 
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states in civil actions, codified at 28 U.S.C. § 1330(a). That 
section authorizes jurisdiction over certain nonjury civil 
actions "with respect to which the foreign state is not entitled 
to immunity." Thus, establishing that an exception to immunity 
applies is one element of invoking subject-matter jurisdiction 
under section 1330(a). See Verlinden, 461 U.S. at 489 (using 
section 1330(a) to link the immunity exceptions to subject
matter jurisdiction). This feature of section 1330(a) does not 
transmute the entirely separate section 1604 into a provision 
about subject-matter jurisdiction. 

With no textual provision purporting to eliminate section 
3231 's grant of subject-matter jurisdiction, the Corporation 
instead focuses on section 1330(a). Although that provision by 
its terms merely confers jurisdiction over an unrelated set of 
civil cases, the Corporation assures us that, as with an iceberg, 
much hides beneath the surface. Specifically, the Corporation 
reads the provision to silently and simultaneously revoke 
jurisdiction over any case not falling within its terms, including 
any criminal proceeding. 

Ordinarily, that argument would be a tough sell. We are 
usually reluctant to view one statute as implying a limited 
repeal of another where the two are capable of coexisting. See 
Morton v. Mancari, 417 U.S. 535, 550 (1974) ("In the absence 
of some affirmative showing of an intention to repeal, the only 
permissible justification for a repeal by implication is when the 
earlier and later statutes are irreconcilable."). But the 
Corporation argues this usual rule has no force in the context 
of foreign sovereign immunities, citing the Supreme Court's 
statement, first appearing in Argentine Republic v. Amerada 
Hess Shipping Corp., that the Act is "the sole basis for 
obtaining jurisdiction over a foreign state in our courts." 488 
U.S. 428, 434 (1989). 
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Amerada Hess was a civil action. Id. at 431. The plaintiffs 
sought relief in tort from Argentina for having bombed their 
neutral ship in the course of Argentina's war with the United 
Kingdom over the Falkland, or Malvinas, Islands. Id. at 431-
32. Because the Act pretty plainly granted Argentina immunity 
for this essentially sovereign act, see id. at 439--43, the 
plaintiffs sought to circumvent that immunity by invoking 
subject-matter jurisdiction under the Alien Tort Statute, 28 
U.S.C. § 1350, which unlike section I 330(a) makes no mention 
of the immunity exceptions. Rebuffing that effort, the Supreme 
Court concluded that founding jurisdiction on the Alien Tort 
Statute---or, for that matter, any "other grant[] of subject
matter jurisdiction in Title 28," id. at 437 (emphasis added)
would conflict with Congress's choice "to deal 
comprehensively with the subject of foreign sovereign 
immunity in the" Act, id. at 438. To avoid that outcome, when 
it comes to foreign sovereigns, the Court held that section 
I3 30(a) precludes subject-matter jurisdiction under other, more 
general grants, listing the Alien Tort Statute and a bevy of other 
examples from the civil code in title 28. Id. at 437-39. 
Subsequent decisions from the Supreme Court and this court 
echoing that conclusion can all be traced back to Amerada 
Hess. See, e.g., Saudi Arabia v. Nelson, 507 U.S. 349, 355 
(1993) (quoting Amerada Hess); Schermerhorn v. State of 
Israel, 876 F.3d 351,353 (D.C. Cir. 2017) (same). Neither the 
Supreme Court nor this court has ever extended Amerada 
Hess's holding to a criminal proceeding. 

Uncritically applying the exclusivity rule from Amerada 
Hess in the criminal context would yield the conclusion the 
Corporation prefers: no jurisdiction, as this grand jury 
proceeding is plainly not a "nonjury civil action" covered by 
section 1330(a). But even the briefest peek under the hood of 
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Amerada Hess shows that the Supreme Court's reasons for 
finding section l 330(a) to be the exclusive basis for jurisdiction 
in the civil context have no place in criminal matters. 

Crucial to the Court's logic in Amerada Hess was that the 
immunity provision in section 1604 and the jurisdictional 
provision in section 1330(a) would "work in tandem"-that is, 
that immunity and jurisdiction would rise and fall together. 488 
U.S. at 434. In its opinion, the Court gave no hint at all that it 
intended to create a loophole where, in criminal cases clearly 
covered by an exception to immunity, a district court would 
nevertheless lack subject-matter jurisdiction. On the contrary, 
the Court was chiefly concerned that exercising jurisdiction 
under other provisions in title 28 would provide an end run 
around the Act's immunity provision. See Amerada Hess, 488 
U.S. at 436 ("From Congress' decision to deny immunity to 
foreign states in [a certain] class of cases ... , we draw the 
plain implication that immunity is granted in those cases 
involving alleged violations of international law that do not 
come within one of the [Act's] exceptions."). There is no 
danger of that evasion here: section 1604 tells us that, where 
the Act applies, an action must fall within one of the listed 
exceptions and says nothing about excluding criminal actions. 

In fact, a reading that embraces absolute immunity in 
criminal cases is much harder to reconcile with the Act's 
context and purpose. The Act's "[f]indings and declaration of 
purpose" section explains that Congress intended that states 
would "not [be] immune from the jurisdiction of foreign courts 
insofar as their commercial activities are concerned." 28 U.S.C. 
§ 1602; accord Rubin 138 S. Ct. at 822 (Congress sought to 
hold foreign sovereigns "accountable, in certain circumstances, 
for their actions"). As the Corporation admits, however, under 
its reading a foreign-sovereign-owned, purely commercial 
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enterprise operating within the United States could flagrantly 
violate criminal laws and the U.S. government would be 
powerless to respond save through diplomatic pressure. What's 
more, such a reading would signal to even non-sovereign 
criminals that if they act through such an enterprise, the records 
might well be immune from criminal subpoenas. 

We doubt very much that Congress so dramatically gutted 
the government's crime-fighting toolkit. The notion is that 
much harder to swallow given how unsettled the common law 
of criminal immunities for a corporation owned by a foreign 
state was in 1976 and remains today. See, e.g., In re 
Investigation of World Arrangements, 13 F.R.D. 280, 291 
(D.D.C. 1952) (suggesting the law may not recognize 
immunity for a "commercial venture, entirely divorced from 
any governmental function"); Andrew Dickinson, State 
Immunity & State-Owned Enterprises, 10 No. 2 Bus. L. Int' ] 
97, 124-25 (2009) (positing that international law might allow 
criminal prosecutions of "state-owned enterprises"). The lack 
of reported cases-before and after the Act--considering 
criminal process served on sovereign-owned corporations only 
highlights this uncertainty. From that paucity, the Corporation 
would have us infer that such corporations are universally 
understood to possess absolute immunity, but that notion 
strikes us as highly speculative. An equally likely explanation 
for the absence of cases is that most companies served with 
subpoenas simply comply without objection. 

Faced with such uncertainty, if Congress really intended 
to furnish a definitive answer to such a fraught question, one 
would expect that answer to show up clearly in the Act's text, 
or at least to have been the subject of some discussion during 
the legislative process. Cf MCI Telecommunications Corp. v. 
American Telephone and Telegraph Co., 512 U.S. 218, 231 
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(1994) (holding Congress did not authorize "a fundamental 
revision" of the law through a "subtle device"). Yet the "Act 
and its legislative history do not say a single word about 
possible criminal proceedings under the statute." Joseph W. 
Dellapenna, Suing Foreign Governments and Their 
Corporations 37 (2d ed. 2003). To the contrary, the relevant 
reports and hearings suggest Congress was focused, laser-like, 
on the headaches born of private plaintiffs' civil actions against 
foreign states. See, e.g., H.R. Rep. No. 94-1487, at 6 (1976) 
(identifying the Act's purpose as "provid[ing] when and how 
parties can maintain a lawsuit against a foreign state or its 
entities in the courts of the United States"); Jurisdiction of US. 
Courts in Suits Against Foreign States: Hearings on HR. 
11315 Before the Subcommittee on Administrative Law and 
Governmental Relations of the House Committee on the 
Judiciary, 94th Cong. 24 ( 1976) (testimony of Monroe Leigh, 
Legal Adviser, Department of State) (testifying that the 
"question" the Act addressed was "[h]ow, and under what 
circumstances, can private persons maintain a lawsuit against a 
foreign government or against a commercial enterprise owned 
by a foreign government"). There is, accordingly, scant 
evidence that Congress sought to resolve such a significant and 
unsettled issue. 

This case is thus unlike Amerada Hess. We do not read 
case law with the same textual exactitude that we would bring 
to bear on an Act of Congress. See Illinois v. Lidster, 540 U.S. 
419, 424 (2004) ("[G]eneral language in judicial opinions" 
should be read "as referring in context to circumstances similar 
to the circumstances then before the Court and not referring to 
quite different circumstances that the Court was not then 
considering."). Given the relevant statutes and the Supreme 
Court's reasoning, this is a situation where the Court's earlier 
statements, "[t]hough seemingly comprehensive," do "not 
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provide a clear answer in this case." Altmann, 541 U.S. at 694. 
Since section 323 l and the Act can coexist peacefully, we have 
no trouble concluding that the Act leaves intact the district 
court's criminal jurisdiction to enforce this subpoena. 

The Corporation warns us that reaching this conclusion 
will create a new circuit split, based on the Sixth Circuit's 
opinion in Keller v. Central Bank of Nigeria. But we see no 
conflict. Assessing whether the Act leaves room for criminal 
prosecutions, the Keller court considered whether the Act itself 
contains a specific exception for criminal cases. 277 F.3d at 
820 (noting the Act contains no general "exception for criminal 
jurisdiction"). No party drew the court's attention to the 
separate grant of subject-matter jurisdiction in section 3231, 
and the Sixth Circuit has yet to squarely address whether that 
provision can support jurisdiction consistent with the Act. 
Accordingly, confronted with the same issue we face here, the 
Sixth Circuit would be free to reach the same conclusion we 
do: that section 3231 can be invoked in conjunction with the 
Act. 

At oral argument, the Corporation offered a new theory: 
that section 3231 never authorized subject-matter jurisdiction 
over criminal proceedings involving foreign sovereigns, even 
before the Act. Section 3231 's text, however, contradicts that 
argument, as it authorizes jurisdiction over "all offenses against 
the laws of the United States." The Corporation's 
underdeveloped position appears to rest on language from pre
Act judicial opinions stating that, under the former regime of 
complete immunity, a court lacked "jurisdiction" over a case 
against a foreign sovereign. See, e.g., Schooner Exchange, 11 
U.S. (7 Cranch) at 135 (warship owned by foreign sovereign is 
"exempt from the jurisdiction of the country"). But those 
opinions date from an era when the word "[j]urisdiction" had 
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"many, too many, meanings." Steel Co. v. Citizens for a Better 
Environment, 523 U.S. 83, 90 (1998) (internal quotation marks 
omitted) (quoting United States v. Vanness, 85 F.3d 661, 663 
n.2 (D.C. Cir. 1996)). In those days, the word's more "elastic" 
conception did not necessarily refer to statutory subject-matter 
jurisdiction. United States v. Cotton, 535 U.S. 625, 630 (2002). 
As the Supreme Court's later cases have clarified, the doctrine 
of foreign sovereign immunity that pre-dated the Act 
"developed as a matter of common law," not statutory 
construction. Samantar, 560 U.S. at 311. And we know that 
courts did not think the doctrine affected statutory subject
matter jurisdiction because the immunity could be waived at 
the behest of the U.S. government. Id. at 311-12. Even at that 
time, a congressional limit on subject-matter jurisdiction could 
not have been waived. See Louisville & Nashville Railroad Co. 
v. Mottley, 211 U.S. 149, 152 (1908) ("Neither party has 
questioned that jurisdiction, but it is the duty of this court to see 
to it that the jurisdiction of the circuit court, which is defined 
and limited by statute, is not exceeded."). We therefore find no 
merit to the Corporation's contention that section 3231 's 
historical reach excluded foreign sovereigns. 

B. 

Subject-matter jurisdiction is, however,just the beginning. 
As we have assumed that section 1604 applies, the Corporation 
is immune from the court's criminal jurisdiction, as well as its 
associated contempt power, unless one of the Act's exceptions 
applies. 

Before diving into the substance of those exceptions, we 
pause briefly to dispel the Corporation's claim that section 
1605(a)'s exceptions are categorically unavailable in criminal 
cases. The text easily resolves this issue in the government's 
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favor. Section 1605(a)'s exceptions apply to "any case" that 
falls within one of the listed provisions. That language-"any 
case"-is notable because, as section l 330(a) demonstrates, 
Congress knows how to limit a provision to a "civil action" 
when it wants to. Congress's choice to extend the section 
1605(a) exceptions to "any case," instead of just "civil 
actions," tells us that they are available in criminal 
proceedings. 

Moving to those exceptions, in its ex parte filing the 
government steers us to the third clause of section 1605(a)(2). 
That provision denies immunity in an "action ... based ... 
upon an act outside the territory of the United States in 
connection with a commercial activity of the foreign state 
elsewhere [when] that act causes a direct effect in the United 
States." 

Ordinarily, the Corporation would bear the burden to 
establish that the exception does not apply. See EIG Energy 
FundXIV, L.P. v. Petroleo Brasileiro, S.A., 894 F.3d 339, 344-
45 (D.C. Cir. 2018) ("[T]he foreign-state defendant bears the 
burden of establishing the affirmative defense of immunity," 
including "'proving that the plaintiff's allegations do not bring 
its case within a statutory exception to immunity."' (quoting 
Phoenix Consulting Inc. v. Republic of Angola, 216 F .3d 36, 40 
(D.C. Cir. 2000))). Here, however, the government relies 
primarily on ex parte evidence unavailable to the Corporation. 
We have repeatedly approved the use of such information when 
"necessary to ensure the secrecy of ongoing grand jury 
proceedings," In re Sealed Case No. 98-3077, 151 F.3d 1059, 
1075 (D.C. Cir. 1998), and we do so again here. But where the 
government uses ex parte evidence, we think the burden falls 
on the government to establish that the exception applies, and 
we will conduct a searching inquiry of the government's 
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evidence and legal theories as a substitute for the adversarial 
process. 

Of course, at this stage, it would be putting the cart well 
before the horse to require the government to definitively prove 
that the factual predicates for the exception exist. The usual 
rule is that the showing necessary to find an exception 
applicable travels with the burden on the merits-for example, 
in a motion to dismiss where a defendant challenges only the 
"legal sufficiency" of the complaint, the exception must merely 
be plausibly pied. Phoenix Consulting, 216 F.3d at 40. We see 
no reason to depart from that rule here. As we have explained 
in the personal~jurisdiction context, any other rule would risk 
'"invert[ing] the grand jury's function"' by '"requiring that 
body to furnish answers to its questions before it could ask 
them."' In re Sealed Case, 832 F.2d 1268, 1274 (D.C. Cir. 
1987) (quoting In re Grand Jury Proceedings Harrisburg 
Grand Jury 79-1, 658 F .2d 211,214 (3d Cir. 1981)). As with 
personal jurisdiction, then, we ask whether the government has 
shown a "'reasonable probability"' that the exception applies. 
See id. (quoting Marc Rich & Co. v. United States, 707 F.2d 
663, 670 (2d Cir. 1983)). 
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All that remains, then, is to assess whether this "action"
~ena-is "based upon" this act-
----· We think it is. In a typical case, to know 
what the action is "based upon," we look to the "'gravamen"' 
or "core" of the action-that is, "'those elements ... that, if 
proven, would entitle [ a party] to relief."' OBB 
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Personenverkehr AG v. Sachs, 136 S. Ct. 390, 395-96 (first 
alteration in original) (quoting Saudi Arabia, 507 U.S. at 357). 
The Supreme Court has offered some guidance on how to 
ascertain that core, explaining that a court should "identify the 
particular conduct on which the plaintiffs action is based." Id. 
(quoting Saudi Arabia, 507 U.S. at 356) (internal quotation 
marks and alterations omitted). Just how we apply this test in 
the context of a subpoena is not immediately obvious. The 
"gravamen" of a subpoena may be the mere fact that an entity 
possesses the documents in question. Alternatively, the 
"gravamen" may be related to the content of the records and 
why they may be relevant to the government's investigation. 
Indeed, the correct approach may well vary with the facts of a 

iven case. Here, however, we need not resolve that issue, 

Because the statutory elements for the exce tion are all 
resent it makes no difference that 
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C. 

With subject-matter jurisdiction and the commercial 
activity exception out of the way, we are left with the remedy. 
As long as the Act permits monetary contempt sanctions, 
sovereign immunity offers the Corporation no refuge. Circuit 
precedent provides a clear answer: as we held in FG 
Hemisphere, "contempt sanctions against a foreign sovereign 
are available under the" Act. 637 F.3d at 379. ln that case, we 
upheld a civil contempt order against the Democratic Republic 
of the Congo very similar to the one imposed here. Id. at 376 
( describing penalty of "$5,000 per week, doubling every four 
weeks until reaching a maximum of $80,000 per week"). We 
did so by dividing "the question of a court's power to impose 
sanctions from the question of a court's ability to enforce that 
judgment through execution." Id. at 377. We stick to that 
practice today, meaning the form of the district court's 
contempt order was proper. Whether and how that order can be 
enforced by execution is a question for a later day. 

IV. 

Alternatively, the Corporation invokes Federal Rule of 
Criminal Procedure 17(c)(2), asserting the subpoena is 
"unreasonable or oppressive"-and must therefore be 
quashed-because it would require the Corporation to violate 
Country A's domestic law. Adhering to Federal Rule of 
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Criminal Procedure 26.1, we treat "[i]ssues of foreign law" as 
"questions of law." But, as the party who "relies on foreign 
law," the Corporation "assumes the burden of showing that 
such law prevents compliance with the court's order." In re 
Sealed Case, 825 F.2d 494,498 (D.C. Cir. 1987) (per curiam). 
Its efforts to carry that burden fall short. 
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The Corporation claims that such a reading is "absurd," 
because Count A's le islators "cannot ossibl " have 

To combat this reading of the text, in the district court and 
at the briefing stage in this court, the Corporation relied on two 
declarations from its retained counsel. 

Pointing to the Supreme Court's recent decision in 
Animal Science Products, Inc. v. Hebei Welcome 
Pharmaceutical Co., 138 S. Ct. 1865, 1873 (2018), the 
Corporation urges us to "carefully consider" these declarations. 
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Of course, we agree that the declarations warrant our 
careful consideration. But we must also heed the Supreme 
Court's additional instruction in Animal Science Products to 
scrutinize, when evaluating a foreign state's position regarding 
the contents of its own law, "the statement's clarity, 
thoroughness, and support; its context and purpose; ... [and] 
the role and authority of the entity or official offering the 
statement." Id. Those factors all counsel against accepting the 
Corporation's position here. The declarations are quite cursory, 
and they contain no citations to authority or Country A's case 
law. Moreover, the statements come from the retained counsel 
of a party with a direct stake in this litigation, and they were 
plainly prepared with this particular proceeding in mind. Under 
those circumstances, our careful consideration of the 
declarations leads us to conclude that they shed little light on 
the meaning of Country A's law as it would be interpreted by 
that nation's courts. 

Following similar criticisms from the district court and the 
government, and after briefing was complete in this court, the 
Corporation submitted a new declaration, this time from a 
regulatory body of Country A. The government urges us to 
strike this filing as untimely. Although that position is not 
without merit, exercising an abundance of caution and giving 
due deference to Country A's sovereign status, we will 
consider the filing. 

Unfortunately for the Corporation, however, the filing fails 
to cure the crucial deficiencies of the original declarations. The 
new filing still fails to cite a single Country A court case 
rf 1 f th C f ' fi d . t t t' f th ! • • • 
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These omissions, combined with the fact that the 
statement was clearly prepared in response to this litigation and 
at a very late hour, leave us unpersuaded that the statement 
accurately reflects how Country A's courts would interpret the 
relevant provision. Because the Corporation has failed to 
satisfy its burden of showing that Country A's law would 
prohibit complying with the subpoena, we agree with the 
district court that enforcing the subpoena is neither 
unreasonable nor oppressive. 

V. 

Finally, the Corporation remains dissatisfied with this 
court's ruling on its first appeal. It claims that, out of respect 
for its foreign sovereign status, we should not have adhered to 
our usual rule requiring a contempt order before taking 
appellate jurisdiction over denial of a motion to quash. Even if 
we had the power to undo a prior panel's work in some 
circumstances, we could not do so here. Because the district 
court has now held the Corporation in contempt, any opinion 
by us on whether that procedure was necessary would be 
entirely advisory. See Freiser v. Newkirk, 422 U.S. 395, 401 
(197 5) ("[A] federal court has neither the power to render 
advisory opinions nor 'to decide questions that cannot affect 
the rights of litigants in the case before them.'" ( quoting North 
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Carolina v. Rice, 404 U.S. 244, 246 (1971))). We therefore 
dismiss as moot this aspect of the Corporation's appeal. 

VI. 

For the foregoing reasons, we deny the government's 
motion to strike and affirm the district court's contempt order. 

So ordered. 
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WILLIAMS, Senior Circuit Judge, concurring in part and 
concurring in the judgment: I concur in the court's opinion in 
full except with respect to Part III.B. I believe clause 1 of 28 
U.S.C. § 1605(a)(2) most compellingly establishes grounds for 
the government's contention that the Corporation is not 
immune to the subpoena. 

Section l 605(a) provides: 

(a) A foreign state shall not be immune from the 
jurisdiction of courts of the United States ... in any 
case ... 

(2) in which the action is based [l] upon a 
commercial activity carried on in the United States by 
the foreign state; or [2] upon an act performed in the 
United States in connection with a commercial 
activity of the foreign state elsewhere; or [3] upon an 
act outside the territory of the United States in 
connection with a commercial activity of the foreign 
state elsewhere and that act causes a direct effect in 
the United States. 

28 U .S.C. § l 605(a) (bracketed numbers added). 

Invoking clause l, the government contends that the 
"action"-i.e., the subpoena-is "based upon" the 
Corporation's "commercial activity" (its "regular course of 
commercial conduct," 28 U.S.C. § 1603(d)) carried on in the 
United States by an American office of the Corporation. See 
Br. for United States 32- 33 & n.16. As the government sees it, 
this general U.S. commercial activity is the "particular 
conduct" that forms the "basis," "gravamen," or "core" of the 
subpoena action-those "elements ... that, if proven, would 
entitle [the government] to relief," OBB Personenverkehr AG 
v. Sachs, 136 S. Ct. 390, 395, 396 (2015)-because it is this 
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activity that forms the "minimum contacts" necessary to bring 
any of the Corporation's documents (wherever they may be) 
within the jurisdiction of the district court, see In re Sealed 
Case, 832 F.2d 1268, 1273-74 (D.C. Cir. 1987), abrogated on 
other grounds by Braswell v. United States, 487 U.S. 99 (1988). 
This theory does not rely on any asserted "connection" between 
the Corporation's contacts with the United States and the 
subpoena "at issue," Gucci Am., Inc. v. Weixing Li, 768 F.3d 
122, 141 (2d Cir. 2014 ), and thus rests on the commercial 
conduct that subjects the Corporation (and its records) to 
general, not specific, jurisdiction. See, e.g., Letter from 
Government to Corporation's Counsel 2 (July 30, 2018), J.A. 
32 ("The subpoena was served on [the Corporation] [at a U.S. 
office] .... That [office] is not an independent entity. And [an 
entity] doing business in the United States is required to 
produce documents called for by a subpoena that are within 
[its] possession ... , regardless of whether [the entity] must 
retrieve the records from outside the country."); see also Br. for 
United States 32 (disclaiming reliance on "ex parte material" 
because the government's theory turned only on the 
"considerable business" of a U.S. office of the Corporation). 

On the facts before us the government's theory has a gap: 
Its theory of minimum contacts is, to put it charitably, a bit 
outdated. An entity's '"considerable business' in the United 
States," Br. for United States 32, will not, on its own, open all 
files-wherever they may be-to the prying eyes of U.S. 
prosecutors. See, e.g., BNSF Ry. Co. v. Tyrrell, 137 S. Ct. 1549, 
1559 (2017) (explaining that general jurisdiction does not turn 
on the "magnitude" of an entity's business contacts with the 
U.S.; courts look to where the entity is "at home"). That is so, 
even where, as here, a subpoena is served on a U.S. office of a 
foreign corporation. See, e.g., Leibovitch v. Islamic Republic 
of Iran, 852 F .3d 687, 689-90 (7th Cir. 2017) ( quashing 
subpoenas, served on foreign banks' U.S. branches, seeking 
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information held by those banks outside the United States 
regarding Iranian assets); Sealed Case, 832 F.2d at 1273 
(holding that "service of a subpoena" on a company's agent 
"cannot confer on the [government] a right to inspect [the 
company's] records unless it can show that the District Court 
possesses personal jurisdiction over [the company]"). 

But the Corporation raised no objection to the 
government's outdated understanding of what U.S. contacts 
were necessary to bring a foreign entity (and the documents it 
possesses) within the general jurisdiction of our courts. See 
Memorandum Opinion 2 n.2, In re Grand Jury Subpoena No. 
7409, No. 18-gj-041 (D.D.C. Sept. 19, 2018) ("[T]he 
[Corporation] has not disputed this Court's personal 
jurisdiction over the [Corporation's] overseas [offices] ... , 
thus waiving any objection on that ground."). Nor was an 
objection made before us. The government's theory on the 
subject therefore stands unrebutted, and is sufficient to compel 
compliance with the subpoena. 

To the extent the Corporation offers any argument to rebut 
the government's theory, it is plainly inadequate. The 
Corporation's defense on this subject in its entirety is as 
follows: 

Even if the commercial-activity exception applied 
outside the context of nonjury civil actions involving a 
claim for relief-it does not-the exception would not 
apply here (at least based on the information available 
to the [Corporation]). The [Corporation] ... does not 
have documents responsive to the subpoena [in the 
United States]. See Odhiambo v. Republic of Kenya, 
764 F.3d 31, 35-36 (D.C. Cir. 2014). And it would 
violate notions of sovereign dignity and international 
comity to strip a foreign sovereign of its immunity 
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based on ex parte filings that the sovereign cannot 
contest. 

Appellant's Br. 27-28. 

But the argument that the Corporation "does not have" 
responsive documents in the United States, id. at 28, does 
nothing to refute the government's actual argument-that the 
Corporation's "considerable business" in the United States 
subjected it (and all its documents, worldwide) to the 
jurisdiction of the district court, Br. of United States 32. And 
even if the Corporation's words arose from some intuition that 
the government had failed to meet the requirements for general 
personal jurisdiction, its "skeletal" treatment of such an 
argument, "leaving the court to do counsel's work," was hardly 
sufficient. Masias v. EPA, 906 F.3d 1069, 1077 (D.C. Cir. 
2018) (quoting Schneider v. Kissinger, 412 F.3d 190, 200 n.l 
(D.C. Cir. 2005)). 

What of the objection based on the international 
impropriety of stripping "a foreign sovereign of its immunity 
based on ex parte filings that the sovereign cannot contest"? 
This is completely inapposite on the issue of general 
jurisdiction. The government's argument under clause 1 was 
made "without resort to ex parte material," Br. for United 
States 32. And this opinion relies on no redacted material. 

Like any subpoenaed party, ofcourse, the Corporation has 
a potential right to try to quash the subpoena on grounds of 
relevance, and that potential right may have been theoretically 
impaired by the secrecy of grand jury investigations. But given 
that secrecy and the extraordinary latitude for assessing 
relevance, the rights of a garden-variety party subpoenaed by a 
grand jury to challenge relevance are well-nigh negligible. Any 
incremental impact due to the Corporation's foreign character 
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inflicts no injury on "notions of sovereign dignity and 
international comity," Appellant's Br. 28--certainly no injury 
to call for a restricted reading of§ l 605(a)(2), clause l. 

The Corporation has known of the government's broad 
claim to personal jurisdiction (based on the Corporation's 
general commercial activity in the U.S.) from day one-during 
pre-court negotiations, at the district court, and, now, on appeal. 
See Letter from Government to Corporation's Counsel 2 (July 
30,2018), J.A. 32; Gov't's Resp. in Opp'n 10-11, Grand Jury 
Subpoena No. 7409, No. 18-gj-041 (D.D.C. Aug. 24, 2018), 
J.A. 115-16; Br. for United States 32-33. Its failure to respond, 
then, is attributable to it alone. And where, as here, arguments 
as to the scope of personal jurisdiction are forfeited, no more is 
needed. 

In this case, then, denial of immunity and affirmance of the 
contempt order can rest on the ground that the subpoena was 
"based upon" the general "commercial activity carried on in the 
United States" by a U.S. office of the Corporation. 28 U.S.C. 
§ 1605 (a)(2). 
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