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Today’s Topics: 

1. Ethical Considerations and our Responsibility in 
Representing the Impaired Client;

2. Characteristics of  Individuals Predisposed to Disruption 
and of  Those Who Disrupt;

3. Confirming and Documenting the Client’s Intentions 
and Capacity;

4. Proactive and Reactive Preservation of  Estate Plan;

5. Case Examples; and

6. Questions. 



Ethical Considerations and our 
Responsibility in Representing the 

Impaired Client

~ Topic 1 ~



Rule 1.14 Client with Impaired Capacity 

(a) When a client’s capacity to make or communicate adequately considered 
decisions in connection with a representation is impaired, whether because of  
minority, mental impairment or for some other reason, the lawyer shall, as far as 
reasonably possible, maintain a normal client-lawyer relationship with the client. 

(b) When the lawyer reasonably believes that the client is unable to make or 
communicate adequately considered decisions, is likely to suffer substantial physical, 
financial or other harm unless action is taken and cannot adequately act in the 
client’s own interest, the lawyer may take reasonably necessary protective action, 
including consulting with individuals or entities that have the ability to take action to 
protect the client and, in appropriate cases, seeking the appointment of  a legal 
representative. 

(c) Information relating to the representation of  a client with impaired capacity is 
protected by Rule 1.6. When taking protective action pursuant to subsection (b), the 
lawyer is impliedly authorized under Rule 1.6 (a) to reveal information about the 
client, but only to the extent reasonably necessary to protect the client’s interests



• The standard test for testamentary capacity is easy (the knowledge of  one’s estate 
and the natural objectives of  one’s bounty and an understanding of  the 
consequences of  the intended disposition) but the impact of  diminished 
testamentary capacity can be difficult to assess. 

• Presumption of  capacity can be satisfied by submitting proof  of  the executed will 
and self-proving witness affidavits.

• Presumption of  capacity can be rebutted by evidence of  the testator’s unsound 
mental condition at the time of  execution. 

• While the current commentaries seem to suggest that freedom of  testation should 
take precedence over a lawyer’s subjective doubts as to a client’s capacity, or that 
resort to court-supervised estate planning may be desirable in some cases, an estate 
planning representation for a client with diminished capacity frequently arises in a 
complicated and/or an urgent factual context.

• Nevertheless, even in a crisis, a consultation with a knowledgeable physician or 
mental health professional may serve the client’s and the lawyer’s best interests. 



• Representation of  a client after diminished capacity is established: 

• If  we represented the client prior to the client suffering 
diminished capacity, we may be considered to continue to 
represent the client after a fiduciary is appointed. 

• Although incapacity may prevent a person with diminished 
capacity from entering into a contract or legal relationship, if  
we represented the person with diminished capacity prior to 
the incapacity, it may still be appropriate to continue to meet 
with and counsel the client. 

• Also, we may represent the court appointed fiduciary of  the 
current or former client, provided the representation of  one 
will not be directly adverse to the other.



• We represent competent adults in estate planning matters, and we provide our clients 
with information regarding how to protect their interests in the event of  their 
diminished capacity.  The obvious challenge arises when the clients themselves can 
no longer take protective actions and there is a risk of  substantial harm to the client. 

• Under subsections (b) and (c) of  MRPC 1.14, we have an implied authority to make 
disclosures of  otherwise confidential information and take protective action when 
risk of  substantial harm to our client exists.  Before we make such disclosures, we 
must consider:

• The client’s wishes;
• The impact of  our actions on potential challenges to our client's estate plans;
• The impact of  our ability to maintain the client's confidential information; and
• The impact on our client’s right to privacy and physical, mental, and emotional 

well being.  



• As far as possible, we must accord our client with diminished capacity 
the status of  "client" and maintain as many of  the tenets of  that 
relationship as reasonable under the circumstances. 

• In keeping the client's interests foremost, the client may wish to have a 
family member present during meetings.  We must rely on our client's 
directions under the circumstances and not the inconsistent direction 
of  family members.  And we must always consider the impact of  a 
joint meeting between the client and family members on the attorney-
client evidentiary privilege.



• Attorneys must be aware of  potential undue influence: 

• Attorneys must be careful and evaluate the amount of  interest 
and participation other members of  the family exhibit when 
assisting with the creation of  a trust or the drafting of  a will.

• The document must reflect the client’s intent and not that of  
someone who influenced the client. 



Characteristics of  Individuals 
Predisposed to Disruption and 

Characteristics of  Those Who Disrupt

~ Topic 2 ~



Characteristics of  Individuals 
Predisposed to Disruption:

1. Individuals in “Special Relationships” (e.g., cohabitating family member, overly 
helpful neighbor or friend, a “suitor”) 

2. Advanced age;
3. Unmarried, widowed, divorced;
4. Cognitive impairment;
5. Physical, mental, emotional health issues;
6. Social isolation;
7. Estrangement from children;
8. Fear of  change in living situations.

See, https://www.americanbar.org/content/dam/aba/administrative/law_aging/2020-
eiffe-lawyers-checklist.pdf

https://www.americanbar.org/content/dam/aba/administrative/law_aging/2020-eiffe-lawyers-checklist.pdf


Characteristics of  Individuals 
Who Might Disrupt:

1. Antisocial with little regard for the rights of  others; 
2. Presentation as protector or caregiver who insists on installing sense of  

helplessness and dependency;
3. History of  multiple unstable relationships;
4. Embellisher or outright falsifies credentials;
5. Opportunistic; and 
6. Predatory.



Confirming and Documenting the 
Client’s Intentions and Capacity

~ Topic 3 ~



Capacity can change from day to day or throughout any given day.  

• Do not need continuous testamentary capacity to enter into valid estate plan as 
long as lucid at the time he or she executes and documents understanding of  
the three elements (knowledge of  one’s estate, the natural objectives of  one’s 
bounty and an understanding of  the consequences of  the intended disposition)

• Evidence of  the client’s capacity in the days before or after the signing can infer
capacity at the time of  signing – greater weight is given to evidence from the 
actual date of  signing.  

• Bear this in mind when scheduling and structuring meetings with clients by 
considering the following:

• Schedule meetings when client is most likely alert or before medications;
• Avoid long meetings;
• Uses analogies; and 
• Utilize flowcharts and summaries to explain complex information.



Confirm client’s intentions and keep a good record.

• Testamentary freedom is very important; 

• When appropriate, encourage the client to provide written directions that 
can be maintained in the file;

• Follow client meetings with correspondence to the client that summarizes 
the meeting and the directions received from the client; 

• If  the client’s desired plan deviates significantly from prior plans, have 
substantive discussions to understand the impetus for the changes and 
document those reasons in the file; 

• When presenting draft documents, consider the complexity and simplify 
where possible to aid in the client’s understanding; 

• Prior to actual execution of  documents, reconfirm the plan with the client 

to ensure that the plan as written matches the client’s understanding.



Documenting client capacity.

• In addition to confirming and memorializing the client’s intentions, proactively 
make a record of  your discussions with the client and the circumstances 
surrounding the execution of  the document (NB:  If  the integrity of  the plan is 
challenged in the future, our file is likely the primary source of  evidence);

• Take and retain notes of  discussions in client meetings and prepare memoranda 
documenting important decisions made by the client in those meetings; 

• When documenting – keep the criteria for testamentary capacity in mind and 
address each element (include discussions about family members, the client’s 
property and the consequences of  the client’s desired plan and the means to 
facilitate);

• Audio or video recording of  client meetings should be used with caution – client 
behavior and appearance cannot be controlled, and recordings may unwittingly 
capture details that a contesting party might use. 



Documenting client capacity with a medical test.

• An independent medical exam for the purpose of  confirming the client’s 
mental status should be obtained instead of  relying on past medical reports. 

• Remember:  standard neuropsychological testing results determine capacity by 
medical standard NOT testamentary capacity. 

• If  a health care professional is consulted for an opinion on capacity – it is 
important to educate the examiner about the test for capacity and ask that the 
examiner evaluate the client on those criteria.  

• Often helpful to send a letter ahead of  time which:
• Sets forth the family of  the testator as well as key beneficiaries in the 

estate plan so that the examiner can determine whether the testator 
understands the “natural objects of  his or her bounty”;

• Generally lists the assets of  the testator so that the examiner can 
determine whether the testator understands the “nature and extent of  
his/her assets”; and

• Generally explains the proposed estate plan so that the examiner can 
determine whether the testator understands the practical effect of  the 
plan.



Execution Conference. 

Choose witnesses carefully! 

• Helpful if  witnesses are familiar with the client and their presence can put the 
client at ease;

• Consider enlisting – to extent feasible – associates and paralegals to serve as 
witnesses because witnesses who are aware of  the criteria for capacity are more 
likely to be attuned to clues of  the client’s capacity (i.e., conduct, appearance, 
mannerisms ) and will be credible witnesses if/when testifying about the client’s 
capacity; and

• Consider having associates, paralegals or staff  who communicate with the client, 
participate in client meetings, prepare their own memoranda, or revise and 
countersign your memoranda from the meeting.



A fantastic resource Assessment of  Older Adults with Diminished 
Capacity: A Handbook for Lawyers can be found here: 

https://www.apa.org/pi/aging/resources/guides/diminished-
capacity.pdf

(NB:  An updated version is being released soon.)

https://www.apa.org/pi/aging/resources/guides/diminished-capacity.pdf


Preservation of  the Estate Plan:
Proactively and Reactively

~ Topic 4 ~



Proactive Preservation. Generally. 

• To tell or not to tell your family;

• Powers of  Attorney – appoint carefully and limit authority. 



Proactive Preservation. Wills.

• The best defense is a good offense (i.e., properly executed, proven competency, 
remove appearance of  undue influence);

• In Terrorem Clauses.



Proactive Preservation. Trusts.

• Trusts are (slightly) harder to challenge than a will;

• Balance between autonomy and protection:

• Settlor (for him/herself) can provide that any change to the document 
requires an affirmative finding by a trustee that Settlor has the requisite 
capacity to change; 

• Trust Protector can be given power (not obligation) to determine 
disability, speak to doctors, limit ability to make changes;

• Settlor can, for self  or surviving spouse, remove ascertainable standard 
and provide for purely discretionary distributions, limit power of  
appointment distributees.



Reactive Preservation of  the Estate Plan: Generally

1. Adult Protective Services
2. Conservatorship Proceedings
3. Power of  Attorney Accounting Proceedings
4. Challenging Inter Vivos Transfers



Reactive Preservation of  the Estate Plan: Conservatorships

1. The critical question: Whether and when to file …
• From the family member’s perspective
• From the lawyer’s perspective: Initiating a proceeding under 

Rule 1:14 ( an “extraordinary” remedy, See Gross v. Rell, 304 
Conn. 234, 261–63 (2012))

2. Voluntary Conservatorships
3. Involuntary Conservatorships
4. Multi-state battles – The Connecticut Uniform Adult Protective 

Proceedings Jurisdiction Act



Reactive Preservation of  the Estate Plan: Resources 

See, https://www.ctbar.org/docs/default-source/education/clc/2019-
materials/session-c/c03-conservatorship-litigation-a-discussion-of-
strategic-legal-and-ethical-issues.pdf?sfvrsn=75b78c6a_2

https://www.ctbar.org/docs/default-source/education/clc/2019-materials/session-c/c03-conservatorship-litigation-a-discussion-of-strategic-legal-and-ethical-issues.pdf?sfvrsn=75b78c6a_2


Case Examples

~ Topic 5 ~



Case 1:  Joint representation of  Husband and Wife for over a decade; Husband has 3 adult 
children from first marriage (“Big Kids”); Husband and Wife have 2 adult children from their 
marriage.  Substantive family assets are Wife’s due to personal injury settlement.  Mirror plans 
until Husband is diagnosed with early onset dementia.  Wife wants to change planning.  
Relationship with Big Kids has always been strained but care decisions for Husband/father are 
stressing the relationship even more.  What happens to joint representation?  Do you 
change plan?  What do you do to protect against potential issues from Big Kids?

Case 2: Husband and Wife are long standing clients of  firm; they have 3 children:  Joe and 
Kate are estranged from their mother (Wife) and Fred has always been close to her; Husband 
dies (firm handles estate); within a couple of  years after Husband’s death, Wife has stroke and 
Fred moves in with her; he is able to do this because his business is failing; Wife pours 
significant money into business in an effort to help it survive; Wife contacts you to change will 
to give everything to Fred because Joe and Kate aren’t around and as a result of  Fred’s direct 
care, Wife has been able to live at home (which is very important to her).  Business fails and 
more than half  of  Wife’s assets are now gone as a result.  Kate calls you (out of  the blue) and is 
freaking out about Fred.  Do you talk to Kate? Do you change mom’s documents? 



Questions and Comments

~ Topic 6 ~



Resources for Practitioners: 

Connecticut Rules of  Professional Conduct (CRPC) including the official 
commentary thereto;

American Bar Association’s Model Rules of  Professional Conduct (MRPC) 
including the official commentary thereto;

American College of  Trusts and Estate Counsel (ACTEC) Commentaries;

Relevant federal and state case law.
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